United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF FOR PETITIONER 
AND JOINT APPENDIX 


IN THE 

United States Court of Appeals 

District of Columbia. 


No. 8997-8 


330 


THE ELECTRIC STORAGE BATTERY COMPANY, 

Petitioner, 


DISTRICT OF COLUMBIA, Respondent 


Petitions to Review Decisions by Board of Tax Appeals for 

the District of Columbia. 


BRIEF FOR PETITIONER. 


£ 2 * 

® SEP 20 1945 

cleric 


Edward J. Dwyer, 

William P. Cairo, 

19tli St. and Allegheny Ave. 
Philadelphia 32, Penna., 
Attorneys for Petitioner. 


Puss or Byron S. Adams. Washington. D. C. 





INDEX. 


i 

l 


i 

i 


i 


Page 

Jurisdiction. jl 

Statement of Case. 2 


Statutes Involved. j4 

Statement of Points. 15 


Summary of Argument. (5 

Argument. j 8 

1. Proceeds from sales constitute gross income from | 

District sources within the meaning of the District j 
of Columbia Income Tax Act when sales are made j 
in the District or title passes in the District. 8 

2. The intention of the parties gathered from their 

agreement and surrounding circumstances deter¬ 
mines the passing of title. 10 

3. Sales “F.O.B.” shipping point mean “free on 

board” Carrier and title passes at that time. Such 
a provision is not at variance with Seller’s obliga¬ 
tion to pay transportation costs. 12 

4. Provision that risk in transit is on Buyer is per¬ 
suasive evidence that title is in him also. £2 

5. All orders received by Petitioner from Payne in 
1941 and 1942 were subject to acceptance at Phila- j 


delphia. |28 

Conclusion. 30 


CITATIONS. 

Cases : 

Ardbern Co., Ltd. v. Commissioner, 41 B. T. A. 910- j 8 

Askania Werke, A. G. v. Helvering, 96 F. (2d) 717- ! 8 

Columbia Mills, Inc. v. Machenbach, 117 Misc. 283; 

N. Y.Supp. 325. 116 

Commissioner v. East Coast Oil Co., S. A., 85 F. (2d) 

322 .8, (22 

Compania General v. Collector, 279 U. S. 306; 73 L. Ed. 

704. 8 


i 

















Index Continued. 


ii 

Page 


Dow Chemical Co. v. Detroit Chemical Works, 208 

Mich. 157; 175 N. W. 269. 18 

Eastman Kodak Co. v. District of Columbia, 76 App. 

D. C. 339; 131 F. (2d) 347. 9 

Elgee Cotton Cases, 22 Wall. 180; 22 L. Ed. 863. 24 

Elston Co., Ltd. v. Commissioner, 42 B. T. A. 208. 9 

Glanzer v. Armsby Co., 100 Misc. 476; 165 N. Y. Supp. 

1006 ... 27 

Hazelton Corp. v. Commissioner, 36 B. T. A. 908. 8 

Hobart & Co. v. Littlefield Bros., 13 R. I. 341. 15 

Obrecht v. Crawford, 175 Md. 385; 2 At. (2d) 1. 21 

Piedras Negras Broadcasting Co. v. Commissioner, 43 

B. T. A 297. 9 

Smith Co. Ltd. v. Marano, 267 Pa. 107; 110 At. 94_ 14 

Smith Co. Ltd. v. Moscahlades, 193 App. Div. 126: 183 

X. Y. Supp. 500. 20 

United States v. R. P. Andrews, 207 U. S. 229; 52 L. Ed. 

185. 18 

White & Schweitzer, 147 App. Div. 544; 132 X. Y. 

Supp. 644 . 16 

Annotations: 

16 A. L. R. 12 

Text Books: 

46 American Jurisprudence 

Sec. 132. 11 

136. 20 

280. 23 

302. 24 

410. 9 

413. 10 

420. 15 

4142. 13 

Wi Hist on On Sales (2nd Ed.; 1924) 

Sec. 280. 14 

280a. 12 

280d.. 20 

302. 24 

Benjamin On Sales (7th Ed.; 1931).12,23 
































Index Continued. 


Statutes: 


Page 


District of Columbia Income Tax Act (53 Stat. 1085; 

D. of C. Code, Title 47, Secs. 1501 et seq.). 1 

Sec. 2(b). 4, 9i 

x 4(b). 5j 

29(a). 8 

Internal Revenue Code (U. S. C. A., Title 26) Sec. 231.. 8 

Uniform Sales Act (50 Stat. 33; D. of C. Code (1940) 

Title 28) Sec. 19. 13, 

Interstate Commerce Act (49 Stat. 543; U. S. C. A. 

Title 49, Sec. 301 et seq.). 3| 












IN THE 


United States Court of Appeals 

District of Columbia. 


Nos. 8997-8. 


THE ELECTRIC STORAGE BATTERY COMPANY, 

Petitioner, 


v. 

DISTRICT OF COLUMBIA, Respondent. 


Petitions to Review Decisions by Board of Tax Appeals for 

the District of Columbia. 


JURISDICTION. 

These are two petitions filed March 19,1945 for review of 
two decisions (App. 20 and 69) of the Board of Tax Appeals 
for the District of Columbia sustaining action (App. 7) of 
the Assessor of said District in partially disallowing re¬ 
funds of income taxes overpaid under the District of Colum¬ 
bia Income Tax Act (July 26, 1939, 53 Stat. 1085, ch. 367; 
District of Columbia Code (1940), Title 47, Secs. 1501 et 
seq.), for the years 1941 and 1942. The sum disallowed for 
1941 is $592.93, and the sum disallowed for 1942 is $597.93. 
Jurisdiction of this Court rests on Act, August 17, 1937, ch. 
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690, Title IX, Sec. 4, 50 Stat. 673, as added May 16,1938, 52 
Stat. 371, ch. 223, Sec. 8 (District of Columbia Code (1940), 
Title 47, Sec. 2404). 

STATEMENT OF CASE. 

The Electric Storage Battery Company, petitioner 
herein, a New Jersey corporation, with its principal com¬ 
mercial or business domicile at Philadelphia, Pennsylvania, 
manufactures and sells electric storage batteries and parts 
and accessories for the same. It maintains a sales or 
branch office in the District of Columbia (App. 10). 
Orders are solicited or received by said branch office, but 
they are not binding until accepted by the home office at 
Philadelphia. The Company does not maintain a stock of 
goods in the District. All deliveries are made from its 
plants in Philadelphia (App. 12). 

One E. J. Payne, a customer of the petitioner, is a Whole¬ 
sale Distributor within the District. The contract between 
said distributor and petitioner is the Company’s standard 
form and is dated May 23, 1940. It was in effect in 1941 
and 1942 (App. 10). By its terms, petitioner agrees, inter 
alia, to sell to Payne and Payne agrees to purchase, “f.o.b. 
the Battery Company’s shipping points as designated from 
time to time”, batteries, etc. The Operating Policy (App. 
58), attached to the contract and incorporated therein 
by reference, provides, in part, 

“1. Batteries 

The Battery Company will prepay transportation 
on all complete batteries to the Wholesale Distribu¬ 
tor’s main office city or branch city except when 
quantities are in lots of from 1 to 24 which will be 
on a ‘collect’ basis. All shipments are made f.o.b. 
the Battery Company’s shipping points. The Bat¬ 
tery Company reserves the right to make all pre¬ 
paid shipments by most economical carrier, method 
and routing, and to elect shipping point. 

• •****# 
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“4. Claims Against Carriers 

All Exide materials are shipped f.o.b. the BatterVj 
Company’s shipping point regardless of transpor¬ 
tation costs being ‘prepaid’ or ‘collect’. Claims 
for shortages, breakage or damage in transit mustj 
be made by the Wholesale Distributor as consignee.: 
The Battery Company will assume no responsibil-i 
ity for them.” 

In making purchases under the contract Payne gave hi^ 
written order to Petitioner’s Washington office, which, in, 1 
turn, transmitted the same to the Philadelphia office accom-j 
panied by an order from said sales branch. All the mer¬ 
chandise was sold on said customer’s credit standing and 
charged to his account (App. 12). The shipping memo¬ 
randum sent by petitioner to Payne with each delivery of 
batteries in 1941 and 1942 contained the printed provision 
(App. 12, 61, 62): 

! 

“We are not liable for damage to goods in transit, ouf 
responsibility ceases when we deliver the material in 
good order to the Transportation Company; all claims 
for loss or damage in transit should be made against 
the carrier within four months.” 

i 

! 

All shipments were from Philadelphia (App. 12). Cer¬ 
tain of them were made by a contract carrier operating 
under Part II of the Interstate Commerce Act (49 Statj. 
543; 49 U. S. C. A. Sec. 301, et seq.) (App. 12). Sales by 
petitioner to Payne shipped by said contract carrierj, 
freight prepaid, amounted to $82,829.60 for the year 1941 
(App. 12), and $112,142.73 for the year 1942 (App. 12). 

In its returns for the calendar years 1941 and 1942 filed 
under the District of Columbia Income Tax Act petitioner- 
reported these sales as “gross income from sources withih 
the District of Columbia”, and included them in the sumis 
used as numerators of the allocation fractions for the pur¬ 
pose of arriving at the apportionment factors (App. 13). j 

On September 20, 1943, petitioner filed with the Assessojr 
of said District two claims for refunds. One claim relating 
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to the year 1941 is for the sum of $783.12; the other in the 
amount of $724.73 relates to the year 1942 (App. 13). 
The claims present identical facts. Each is based in part 
on the fact that the aforesaid sales to Payne, together with 
other sales shipped via said contract carrier, in the amount 
of $237.50 for 1941, and $307.81 in 1942, were erroneously 
assigned as “gross income from sources within the Dis¬ 
trict of Columbia”. 

The Assessor allowed refund in the amount of $190.19 
on the 1941 claim, and disallowed $592.93. On the 1942 
claim he allowed refund in the amount of $126.80, and dis¬ 
allowed $597.93. Both disallowances were predicated on 
the conclusion that title to the merchandise in the foregoing 
sales passed within the District, and the proceeds thereof 
constituted gross income from District of Columbia sources 
(App. 7). 

On appeal to the Board of Tax Appeals for the District 
of Columbia the Board decided that the Assessor’s action 
was correct (App. 14). 

STATUTES INVOLVED. 

i 

Sec. 2(b). Title II, ch. 367, Act of July 26, 1939, 53 Stal. 
1087 (District of Columbia Code (1940), Title 47, Sec. 
1502(b)): 

“Tax on Corporations .—There is hereby levied for 
each taxable year upon the taxable income from Dis¬ 
trict of Columbia sources of every corporation, 

, whether domestic or foreign (except those organiza¬ 
tions expressly exempt under paragraph (d) of this 
section), a tax at the rate of 5 per centum thereof.” 

Amendment to the foregoing by Act of June 22, 1942, 56 
Stat. 376, ch. 433, Sec. 1, effective with respect to taxable 
years beginning after December 31, 1941: 

“Tax on Corporations .—There is hereby levied for 
each taxable year upon the taxable income from Dis¬ 
trict of Columbia sources of every corporation. 
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whether domestic or foreign (except those organiza¬ 
tions expressly exempt under paragraph (d) of this 
section), a tax at the rate of 5 per centum thereof: 
Provided , however. That income derived from the pro¬ 
curement of orders for the sale of personal property 
by means of telephonic communication, written corre¬ 
spondence, or solicitation by salesmen in the District 
where such orders require acceptance without the Dis¬ 
trict before becoming binding on the purchaser and 
seller and title to such property passes from the sellbr 
to the purchaser without the District is not from Dis¬ 
trict of Columbia sources: Provided further , That ih- 
come from the sale of personal property to the United 
States is not from District of Columbia sources, unless 
the taxpayer is engaged in business in the District 
and such propertv is delivered for use within said 
District.” 

I 

Sec. 4(b), Act of July 26, 1939, supra: 

“Of Corporations.—In the case of any corporation, 
gross income includes only the gross income frojm 
sources within the District of Columbia. The proper 
apportionment and allocation of income with respebt 
to sources of income within and without the District 
may be determined by processes or formulas of gen¬ 
eral apportionment under rules and regulations pre¬ 
scribed bv the Commissioners.” 

J 

STATEMENT OF POINTS. 

1. Where seller agrees to sell merchandise on credit 
f.o.b. shipping point, stating risk in transit is on the buyer, 
title passes when delivery is made to the carrier, notwith¬ 
standing that the seller further undertakes to pay cost Pf 
transportation and reserves the right to select the carrier. 

The Board of Tax Appeals for the District of Columbia 
held that title passed on delivery to the buyer (App. 1$). 

i 

2. The presumption that title does not pass until deliv¬ 
ery to buyer, arising by virtue of seller’s obligation to p^y 
cost of transportation, is overcome by the express provi¬ 
sion that risk in transit is on the buver. 

“ i 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 
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i Th-e Board of Tax Appeals for the District of Columbia 
held that the provision placing risk in transit on the buyer 
did not overcome said presumption (App. 20). 

i 3. “F.o.b.” is a term of commerce judicially recognized 
as meaning “free on board” carrier, and has no relation 
as to whether seller or buyer is to pay cost of transporta¬ 
tion. 

The Board of Tax Appeals for the District of Columbia 
held that said term carries the implication buyer is to pay 
cost of transportation (App. 19). 

4. There is no inconsistency between the provision f.o.b. 
shipping point and seller’s undertaking to pay cost of 
transportation. 

, The Board of Tax Appeals for the District of Columbia 
held that the tiro provisions were contradictory and, there¬ 
fore, the term f.o.b. shipping point was without significance. 
(App. 19). 

5. Where the sale is on credit, buyer’s assumption of 
risk of transportation is persuasive proof that the parties 
intended title to pass to buyer on delivery of the merchan¬ 
dise to carrier. 

! The Board of Tax Appeals for the District of Columbia 
held that the provision on risk in transit was of some value 
in determining intent of parties but gave it no weight 
(App. 20). 


SUMMARY OF ARGUMENT. 


The District of Columbia Income Tax Act levies a tax 


on income from District sources. Proceeds from sale of 
personal property constitute taxable income within the 
purview of the Act when title to the subject matter of said 
sales passes within the District. While passage of title 
and place of sale are distinct legal concepts, the facts and 
criteria determining both are the same. The sale is made 
where the last act is performed which operates to vest title 
in the Buyer. 



I 

I 


i 

I 


Here the sales were f.o.b. Philadelphia, risk in transit 
on Buyer, Seller (petitioner) to pay costs of transporta4 
tion and select carrier. Terms "were credit and not cash. 

“Fo.b.” means on board Carrier without cost to buyer* 
When Seller herein loaded on Carrier at Philadelphia, tlief 
merchandise of required quantity and quality title passed 
to the Buyer. Seller’s obligation to pay transportation 
charges was an element entering into the price to be paidl 
The statutory presumption flowing therefrom that title is 
not to pass till delivery to Buyer in the District is over¬ 
come by the “different intention” which appears fron^ 
assumption of risk in transit by Buyer. That one party or 
the other has the right to select the carrier is immaterial 
under the Uniform Sales Act. 

So construing the sales herein effect is given to all ternii 
in the agreement between the parties. It is error to say the 
f.o.b provision is at variance with Seller’s obligation to pat 
transportation charges and disregard the former. The two 
terms are reconcilable. 

The purposes for retaining title in Seller are two: 

1. Security for price. 

2. Assume risk in transit. 

i 

The first purpose is negatived here because of the safe 
on credit. The second is eliminated by Buyer’s express 
assumption of the same. Hence the parties had no inten¬ 
tion imputed to them by the Board that title passed in the 
District. 

I 

| 

| 


j 

I 


I 

I 

I 

i 

i 

i 

i 

i 

i 

I 




ARGUMENT. 


1. Proceeds from Sales Constitute Gross Income from 
District Sources Within the Meaning of the District of 
Columbia Income Tax Act When Sales are Made in the 
District or Title Passes in the District. 

Sec. 2(b) of the District of Columbia Income Tax Act, 
prior to the 1942 amendment, levied a tax upon 1 ‘income 
from District of Columbia sources”. Sec. 29(a) of the 
Act (D. of C. Code (1940), Title 47, Sec. 1529(a)) provides 
that the Assessor “shall apply as far as practicable the 
administrative and judicial interpretations of the Federal 
Income Tax Law”. In determining, therefore, when in¬ 
come is considered from District sources reference may be 
pertinently made to the various Federal Income Tax Acts 
pertaining to the taxability of income of foreign corpora¬ 
tions. These Acts have provided uniformly through the 
years that a tax is imposed on the income or amounts re¬ 
ceived by foreign corporations “from sources within the 
United States”" (40 Stat. 1077; 26 U. S. C. A., Sec. 231). 
The phraseology, therefore, used in the Federal statutes 
is practically the same as that used in the District of 
Columbia Income Tax Act. 

The decisions under the Federal Income Tax Acts have, 
from the earliest times, held that proceeds from sales under 
circumstances whereby title passes within the United 
States constitute income “from sources within the United 
States”. Commissioner of Internal Rvenue v. East Coast 
Oil Company, S. A. (1936) 85 F. (2d) 322 (Cert, denied; 299 
U. S. 608; 81 L. Ed. 449). In this case, Circuit Judge Fos¬ 
ter aptly points out, at page 323, that the decision in 
Campania General v. Collector (1929), 279 U. S. 306; 73 
L. Ed. 704, is not at variance with this conclusion. Com¬ 
missioner of Internal Revenue v. East Coast Oil Company , 
S. A. has been cited with approval in Askania Werke , A. G. 
v. Helvering (1938), 96 F. (2d) 717, 718; Ilazelton Corpora¬ 
tion v. Commissioner (1937), 36 B. T. A. 908, 923; Ardbern 



Company, Ltd. v. Commissioner (1940), 41 B. T. A. 910, 
923; Elston Company, Ltd. v. Commissioner (1940), 42 
B. T. A. 208, 214; and Piedras Negros Broadcasting Com¬ 
pany v. Commissioner (1941), 43 B. T. A. 297. 

In Eastman Kodak v. District of Columbia (1942) (76 
App. D. C. 339), 131 F. (2d) 347, the tax in controversy was 
for the year 1939 under the statute in question. There }t 
was accepted throughout the proceedings that the place of 
passage of title determined whether or not proceeds from 
sales of personal property constituted income from Dis¬ 
trict of Columbia sources. The sole issue in controversy 
was the formula or method of allocating petitioner Is 
income. 

While passage of title and place of sale are distinct legal 
concepts, the facts and criteria determining both are the 
same. The sale is made where the last act is performed, 
which operates to vest title in the buyer. 46 Am. Jur., Sec. 
410. The Assessor on the refund claims herein adopted 
this theory and ruled “that title to the goods sold passejd 
within the District of Columbia” and, therefore, were 
properly assigned as gross receipts from sources within 
the District (App. 8). The Board of Tax Appeals al^o 
adopted the same method and likewise came to the conclu¬ 
sion that the sales in question were made under circum¬ 
stances whereby title passed within the District, and, there¬ 
fore, the proceeds were to be included as income from Dis¬ 
trict of Columbia sources (App. 13). 

It is evident from the foregoing that the 1942 amend¬ 
ment, adding the provisos to Sec. 2(b) of the Act did noth¬ 
ing more than to expressly declare what had been pre¬ 
viously inherent in the language of the Act itself. The 
Board, in denying relief to the petitioner, made no differ¬ 
entiation between the statutory provisions except to staie 
that the two conditions specified by the provisos wete 
absent in the facts herein (App. 20). 

The question for determination, therefore, is whether 
title to the property of the sales in controversy passed 
within or without the District of Columbia. 
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2. The Intention of the Parties Gathered from Their 
Agreement and Surrounding Circumstances Determines the 
Passing of Title. 

That the intention of the parties is controlling in ascer¬ 
taining when title has passed is fundamental law. It is 
stated as follows in 46 Aw. Jur ., p. 585, Sec. 413: 

“The cardinal factor, according to both the Uniform 
Sales Act and the common law, upon which the pass¬ 
ing of title between a seller and buyer depends is the 
intention of the parties. The Uniform Sales Act pro¬ 
vides that where there is a contract to sell specific or 
ascertained goods, the property in them is transferred 
to the buyer at such time as the parties to the contract 
intend it to be transferred, and that for the purpose 
of ascertaining the intention of the parties, regard 
shall be had to the terms of the contract, the conduct 
of the parties, usages of trade, and the circumstances 
of the case. This is also the rule at common law. 

“The parties to a contract of sale may expressly 
stipulate as to when title shall pass, and such a provi¬ 
sion is ordinarily given full effect as between the par¬ 
ties. But since the parties do not always stipulate in 
such respect, the courts have adopted, and the Uni¬ 
form Sales Act has provided, certain rules for deter¬ 
mining the intention of the parties, which rules are 
hereinafter discussed in particularity. These rules 
are designed to arrive at the intention of the parties 
as to the passing of title where such intention is not 
expressed clearly and definitely, and must give way 
when the intention of the parties otherwise appears. 
Thus, the Uniform Sales Act states that the rules set 
out for the ascertainment of intention as to the passing 
of title apply ‘unless a different intention appears 

Thus it is clear that title to property passes when the 
seller places it in a deliverable state and has performed 
every condition precedent. The sales in controversy were 
made under the following terras: 

1. Petitioner agreed to sell to Payne “f.o.b the Battery 
Company’s shipping points”. All said points are out¬ 
side the District of Columbia. 
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2. The risk in transit is on Payne, the purchaser. 

3. Petitioner agreed to pay the freight charges. 

4. Petitioner to select the carrier. 

I 

It is submitted that when the petitioner placed batteries 
on the carrier at Philadelphia of the quality and quantity 
called for by Payne’s order, that they were then in a def 
liverable state. At this point petitioner had complied with 
the requirements of the provision “f.o.b. Battery Comf 
pany’s shipping points”. It then paid the transportation 
charges to the carrier and duly consigned the property to 
Payne. This was in compliance with the obligation to pa^ 
the transportation costs and an exercise of its right to 
select a carrier. This right was a reasonable prerogative 
since petitioner was to defray the costs of transportation. 
When all this was done, the goods were in a deliverable 
state and petitioner had complied with every condition 
precedent and concurrent, and title, therefore passed 
Philadelphia and not in the District of Columbia. 

The Board gave no effect to the “f.o.b.” provision of th£ 
contract stating that it was at variance with the provisioA 
obligating petitioner to pay transportation charges (Apji. 
19). In thus totally disregarding the f.o.b. provision, 
the Board committed error. It is a fundamental rule of 
law, pertaining to contracts generally as well as sales conj- 
tracts, that all terms and conditions stated must be giveii 
effect if possible. Tn 4(> Am. Jur ., p. 310, Sec. 132, the rulb 
is stated as follows: 

“The contract of sale is to be construed as a whole 
and effect given where possible to all the provision!* 
thereof. The courts are to give effect to every term in 
the bargain the parties have chosen to make, and are 
not at liberty to speculate whether the parties did or 
did not attach importance to something they wrote, ’j’ 


i 

i 
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3. Sales F.O.B. Shipping Point Mean “Free On Board” 
Carrier and Title Passes at That Time. Such a Provision 
is Not at Variance with Seller’s Obligation to Pay Trans¬ 
portation Costs. 

The Board stated “f.o.b.” means that the goods are to 
be delivered to the carrier by the seller, free of cost to the 
buyer, and the buyer then pays the freight to destination 
(App. 19). The term “f.o.b.”, through long usage and 
custom, has come to the be recognized as meaning “free on 
board” carrier. The additional statement added by the 
Board that it also means freight to be paid by the buyer 
is not recognized by the decisions. 

In Williston on Sales, Second Edition, Vol. 1 (1924), at 
page 597, Sec. 280a, the term is defined as follows: 

“Mercantile contracts are often made in abbreviated 
terms indicated by initial letters. No contracts of this 
sort are more common than those known as F.O.B. 
contracts. These letters stand for the words free on 
board. The expression was originally used in regard 
to transportation by sea, and the printary significance 
of the words is that the. seller is bound to put the goods 
free of expense on board a vessel for transportation to 
the buyer. The letters now are used very commonly 
also in regard to goods to be transported by rail. 

“. . . In either case the goods are put into the hands 
of the carrier free of expense to the buyer . and this is 
the fundamental meaning .” (Italics supplied) 

See copious annotation in 16 A. L. R. 597. 

In Benjamin on Sales, Seventh Edition (1931) at page 
717, the following is stated: 

“In many mercantile contracts it is stipulated that 
the seller shall deliver the goods ‘f.o.b.’, i.e., ‘free on 
board’. The meaning of these words is that the seller 
is to put the goods on board at his own expense on 
account of the person for whom they are shipped; 
delivery is made, and the goods are at the risk of the 
buyer, from the time when they are so put on board.” 



In 46 Am. Jur., p. 608, Sec. 442, the meaning of this teriji 
is explained as follows: 

“Where the contract of sale provides for a sale f.o.li 
the point of shipment, the title is generally held t<> 
pass, in the absence of a contrary intention betweeiji 
the parties, at the time of the delivery of the goods foy 
shipment at the point designated.” 

Assuming, arguendo, that the term “f.o.b.” not only 
means “free on board” carrier, but also means that th^i 
buyer is to pay the cost of transportation. If it carried 
the latter meaning, as the Board seems to suggest, it can 
only do so by implication, which results from the statement 
that the seller is to pay all costs up to and including loading 
on the carrier. But such implication can not be made in ft 
case where the matter of transportation costs is expressly 
provided for. There is nothing to imply. The subject math 
ter is expressly covered so that when we read the term, 
“f.o.b.”, together with the express provision that seller 
is to pay costs of transportation, there is no conflict. 

The Board also ruled (App. 19) that the seller’s obli¬ 
gation to pay transportation costs brings the case withii^. 
the exception provided in Part (2) of Rule 4 of Sec. 19 of 
tiie Uniform Sales Act. (March 17, 1937, 50 Stat. 33, Cli 
43, Sec. 19; D. of C. Code (1940), Title 28, Sec. 1203; II. Lj. 
Ann. (1931), Vol. 1). This Section reads as follows: 

“Where, in pursuance of a contract to sell, the seller 
delivers the goods to the buyer, or to a carrier or othef 
bailee (whether named by the buyer or not) for the 
purpose of transmission to or holding for the buyeij, 
lie is presumed to have unconditionally appropriate^ 
the goods to the contract, except in the cases provided 
for in the next rule and in section twenty....” 

The Board cited Rule 5 of said Sec. 19, which reads as 
follows: 

“If the contract to sell requires the seller to delivejr 
the goods to the buyer, or at a particular place, or tb 
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pay the freight or cost of transportation to the buyer, 
or to a particular place, the property does not pass 
until the goods have been delivered to the buyer or 
reached the place agreed upon.’ , 


The Act says the presumptions recited are to be used as 
guides “unless a different intention appears”. The Board 
stated that the agreement between the parties did not mani¬ 
fest a “different intention” (App. 19). In order to over¬ 
come the presumptions of Rule 4, Part (2), and Rule 5 in 
looking at the “f.o.b.” term, the Board stated it could be 
given no effect for the reason previously stated, that it was 
inconsistent with the seller’s obligation to pay transporta¬ 
tion costs (App. 19). Indeed this very statement of con¬ 
tradiction between the two items is cogent evidence that 


the term “f.o.b.” 


was an item of “different intention”. 


This was overlooked by the Board. With respect to the 
provision that risk in transit was on the buyer, the Board 
said this was of no help since it was “the result of the 
transfer” of title “and not the cause” (App. 20). On 
the other hand, the Board stated that the seller’s reserva¬ 


tion of right to select a carrier supported the conclusion 
that title was not to pass until delivery to the buyer (App. 
19). In relying upon this fact, the Board is in obvious 
error. The parenthetical phrase in Part (2) of Rule 4 of 
the Uniform Sales Act, supra, states that in applying the 
presumptions it is immaterial whether the carrier is named 
by the seller or the buyer. 

: We analyze the provision with respect to seller’s pay¬ 
ment of transportation charges as a consideration merely 
affecting the price. The cost and uncertainty of the freight 
charge are a burden which the seller accepts or offers as 
an inducement to expedite the sale. Smith Company. Ltd. 
v. Mara no (1920), 267 Pa. 107, 114; 110 At. 94. 


1 In Williston on Sales, Second Edition, Vol. I (1924), 
p. 594, Sec. 2S0, the following is stated: 



15 


“Accordingly, if the seller is to pay freight, the pre^ 
sumption is, as stated in Rule 5, that the property does* 
not pass until the goods have reached their destination.; 

“Other circumstances of the contract, however, may 
make it evident that the intention of the parties was\ 
not to impose any obligation upon the seller to deliver j 
the goods at the point of destination, but merely as a\ 
matter of adjustment of the price to throw the expense ; 
of the freight upon the seller. 

“It must, therefore, constantly be borne in mind! 
that the rules here spoken of, like others in the section! 
of the Sales Act under consideration, are rules of pre-! 
sumption merely and will yield to proof of a contrary! 
intention. Probably the statement of Benjamin,! 
quoted with approval by the Circuit Court of Appeals,! 
accurately sums up the matter. ‘Slight evidence’,! 
says Mr. Benjamin, ‘is, however, accepted as sufficient! 
to show that title passes immediately on the sale,j 
though the seller is to make a delivery. The question,! 
at last, is one of intent, to be ascertained by a consul-j 
eration of all the circumstances.’ ’’ (Italics supplied) 

In 46 Am. Jur., p. 590, Sec. 420, the following is stated: 

! 

“Where the sale is of specific chattels or where thei 
chattels have been segregated and appropriated to the | 
contract, the fact that the seller is to transport them! 
at his expense to a particular place does not prevent i 
the title from passing if such is the intention of the j 
parties.” 

In Hobart and Company v. Littlefield Bros. (1881), 13 I 
R. I. 341, defendants, Littlefield Bros., through their 
broker, sent the plaintiffs the following offer to buy cotton: i 
“Littlefield offers 13V2 f.o.b. and freight for 50 bales” of 
cotton. The agreement between the parties also provided 
that the shipment was “for account and risk of Messrs, j 
Littlefield Bros.”. The cotton was placed on the dock at 
Galveston, Texas, as required. Before it was delivered to j 
the defendants, the purchasers, it was consumed in fire, i 
The plaintiffs brought an action in assumpsit for the price ; 
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of the goods, and the Court held they were entitled to re¬ 
cover. At p. 345, Justice Potter said: “The fact that the 
vendor w*as to pay the freight has little or no bearing on the 
question.” 

In White v. Schweitzer (1911), 147 App. Div. 544; 132 
N. Y. Supp. 644, the seller agreed to sell turkeys to the 
buyer “at an agreed price of eighteen cents per pound, 
less the freight on said car between Maysville and New York 
City”. Course of previous dealings between the parties 
showed that defendant paid the freight charges in the first 
instance and deducted the amount of the same from the 
seller’s invoice, so that the seller was responsible for the 
transportation charges. The shipment in question arrived 
in a bad condition and was refused by the buyer. In an 
action for the price of the goods, the Court held that the 
seller was entitled to recover. On appeal, the judgment 
was affirmed. At p. 546, Justice Thomas said: 

“I shall discuss only the question whether the de¬ 
livery to the carrier at Maysville was a delivery to the 
defendants (buyers) . . . 

“. . . as between the parties delivery to the carrier 
was a delivery to the buyer, and the title thereupon 
vested in the latter. This rule is elementary.” (Paren¬ 
thetical expression supplied) 

In Columbia Mills, Inc. v. Machcnbach Company (1921), 
117 Misc. 283; 191 N. Y. Supp. 325, the course of dealings 
between the parties was for the plaintiff to ship to defen¬ 
dant in Yonkers, New York, at a certain price; defendant 
to pay the freight charges in the first instance and deduct 
the same from the plaintiff’s invoice. In fact, plaintiff’s 
invoices were frequently rendered with an express deduc¬ 
tion made for the freight charge. One of the shipments 
was lost. In a suit by the plaintiff, the seller, to recover 
the price of the merchandise lost, the Trial Justice found 
for the defendant on the ground that property did not pass 
to the buyer, the defendant, on delivery to the carrier. 
The Appellate Term of the Supreme Court reversed and 



awarded a new trial. Justice Lehman, writing for thq 
Court, after citing the Personal Property Law, Sec. 10Q 
(which is Sec. 19 of the Uniform Sales Act), continues a3 
follows at p. 287: 

“The defendant contends, however, that such con-| 
trary intent should be presumed by reason of the fact] 
that though it was the custom of the parties that thes 
defendant should in the first instance pay the carriage! 
charge, yet it w^as permitted to offset such charged 
against the purchase price. A similar contention,) 
under analogous facts, was held to be without founda-j 
tion in the case of White v. Schweitzer, 147 App. Divj 
544. That case, however, arose under a contract which 
was made before the Personal Property Law was eni 
acted, and the defendant on this appeal relies upon the! 
express words of rule 5 of section 100 of that lawj 
which provides: ‘If the contract to sell requires the) 
seller to deliver the goods to the buyer, or at a par-! 
ticular place, or to pay the freight or cost of transpor-j 
tation to the buyer, or to a particular place, the; 
property does not pass until the goods have been de-j 
livered to the buyer or reached the place agreed upon^ 
It seems to me, however, that neither on reason non 
authority can the defendant’s contention be sustained; 
The logical foundation of rule 5 is that where the con^ 
tract provides for the delivery of the goods to the 
buyer or at a particular place without any charge to 
the buyer, it is fairly inferable that the parties in-j 
tended that the property in the goods should not pas^ 
until such delivery was made, ...” 

Then reverting to facts in the case, he continues at p. 288 i 

“Since the seller has done all that he can be required 
to do under the contract and has delivered the goods 
to the carrier with the consent of the buyer and upon 
the understanding that the buyer will thereafter meet! 
the charges of the carrier, it seems evident that . . ; 
delivery to the carrier passes the property in the goods!; 
to him. In the case of Smith Company, Ltd. v. Mosj 
cahlades, 193 App. Div. 126, the court held that thy 
rules laid down in the Personal Property Law did not 
change the legal effect of a ‘c.i.f.’ contract and by 



18 


parity of reasoning it would appear that the same rules 
have made no changes in the law where under the 
agreement of the parties the buyer was to pay the 
transportation charges, even though thereafter he 
could deduct such payments from the purchase price.” 

In Dow Chemical Company v. Detroit Chemical Works 
(1919), 20S Mich. 157; 175 N. W. 269, the terms of sale were 
“Twelve dollars ($12.00) per ton, f.o.b. vendor’s tank cars, 
Detroit, Michigan, less freight to Midland, Michigan.” 
Justice Fellows, writing for the Supreme Court of Michi¬ 
gan, first refers to the Mich. Comp. Laws (1915), Sec. 
11850, which is Sec. 19 of the Uniform Sales Act and Rule 
5 thereof, and then continues at p. 166: 

“Does this provision, which permits the plaintiff to 
deduct the freight to Midland, bring the shipment 
within the above rule? We do not think the language 
used should be construed as an undertaking on the 
part of the defendant to deliver the product at Mid¬ 
land.” 

and further, at p. 167, he concludes: 

“We must therefore conclude that delivery was 
made, and that the title to the acid passed to the plain¬ 
tiff, when placed in its car and consigned for trans¬ 
portation to plaintiff at Midland.” 

In United States v. R. P. Andrews and Company (1907), 
207 U. S. 229; 52 L. Kd. 185, the Division of Insular Affairs 
exchanged a series of communications with Andrews and 
Company, whereby the Government sought to purchase a 
quantity of printing paper for the Government Printing 
Office at Manila, P. I. In the exchange of letters, the terms 
“f.o.b. Manila” and “f.o.b. Brooklyn” were used inter¬ 
changeably. The seller, Andrews and Company, was to 
pay the transportation charges from Brooklyn tc Manila 
and add that to its billing for the merchandise. The Su¬ 
preme Court construed the documents to mean that the 
seller was to sell “f.o.b. Brooklyn”, transportation charges 
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to be paid by the seller, although added to the billing price.! 
The shipment was damaged so badly that the material was! 
destroyed for all practical purposes. The Government re¬ 
fused to pay; whereupon suit was brought for recovery of 
the price. The Court of Claims entered judgment for the! 
seller, Andrews and Company. The Supreme Court, perj 
Justice White, held at p. 243: 

I 

“In any event, taking the most favorable view pos-| 
sible for the government of the contract, we think it) 
cannot be said that the presumption which arises from! 
the deliverv of the goods to the carrier designated bvl 
the government, and the acceptance by the government] 
of the bills of lading made to the consignee or hi^ 
order, is rebutted by the contract.” j 

i 

It should be noted that the facts in the Andrews and 
Company case are closely analogous with the facts in the 
case at bar, and the Supreme Court stated that the prej 
sumption which arises by virtue of delivery to the carriei, 
was not rebutted by the fact that the seller was to pay 
transportation charges. 

In the case at bar, petitioner agreed to sell batteries tb 
Payne, free on board carrier at Philadelphia, pay transj- 
portation costs, and Payne to assume risk in transit. This 
arrangement bears a very close resemblance to an ordinari* 

c.i.f. contract. In both cases the seller agrees to deliver 

w ! 

merchandise on board carrier free of cost to the buyer. Iti 
each, the seller agrees to pay the transportation charges, 
and in each the risk in transit is on the buyer. 

In a sale made under a c.i.f. contract the cases are clear 

| 

that the title passes at the point of delivery to the carrier. 
This principle is not effected by Rule 5 of Sec. 19 of the 
Uniform Sales Act. The cases uniformlv hold that seller js 
obligation to pay transportation charges in a c.i.f. contract 
does not call for application of the presumption in Rule j), 
inasmuch as “a different intention appears”, in the pro¬ 
vision that risk in transit is on the buyer. 


I 

i 
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In 46 Am. Jur., p. 313 , Sec. 136. it is stated: 

“The letters ‘c.i.f.’ are abbreviations of the words 
‘cost, insurance, and freight’, and, when used in con¬ 
nection with a contract for the sale of goods, signify 
that the price quoted to the purchaser includes the cost 
of the goods, the cost of insurance thereon, and freight 
charges to the place of destination. C.i.f. contracts are 
not affected bv the Uniform Sales Act. Under a c.i.f. 
contract of sale, delivery to the carrier is delivery to 
the buyer; and upon delivery to the carrier, title and 
risk pass to the buyer. This is true under a sales con¬ 
tract c.i.f. even where the statute provides that unless 
a different intention appears, the property does not 
pass until the goods reach destination, if the contract 
to sell requires the seller to deliver at destination, 
since the provision for insurance shows an intention 
that the title shall pass at place of shipment.” 

In Williston on Sales, Second Edition, Vol. I (1024), at 
p. G08, Sec. 280d, it is stated: 

“As the Sales Act provides as one of the presump¬ 
tions in Sec. 10, Rule 5, that if the contract requires 
the seller to pay the freight, or cost of transportation 
to the buyer, or to a particular place, the property 
does not pass until the goods have been delivered to 
\ the buyer or reached the place agreed upon, it has been 
argued that where this statute is in force the effect of 
a C.I.F. contract has been changed, and that no prop¬ 
erty interest passes to the buyer on shipment of the 
goods. It has, however, very properly been observed 
that the rule of the Sales Act is made applicable only 
‘unless a different intention appears,’ and in a C.I.F. 
contract a different intention does appear.” 

In Smith Company, Ltd. v. Moscahlades (1920), 193 App. 
Diy. 126; 183 N. Y. Supp. 500, the plaintiff, the seller, in 
Newfoundland, agreed to sell and ship to the defendants, 
buyers, in New York a quantity of cod fish “c.i.f. New 
York”, at a certain price. The merchandise was lost in 
transit bv reason of enemv action on high seas. Ordinary 
marine insurance had been taken out; no war risk insur- 
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ance had been applied for. Defendants refused to pay 
the balance of the purchase price, whereupon suit wjas 
brought. The Trial Court found that title had not passed 
to the defendants and entered a verdict for the defendants. 
An appeal was taken to the Appellate Term and the judg¬ 
ment was reversed, with a new trial awarded. Justice 
Laughlin, writing for the Court, defined a c.i.f. contract 
as follows at p. 129: 

“The purchaser pays a fixed price for which the 
seller furnishes the goods and pays the freight ajnd 
insurance to the point of delivery and that all risjcs, 
while the goods are in transit, are for the account jof 
the buver.” 

and then continued: 

j 

j 

“Under such contracts the seller fulfills all of bis 
obligations by putting the cargo on board and for¬ 
warding to the purchaser a bill of lading and a policy 
of insurance of the kind then current and customarily 
issued in the trade, . . . and the insurance is for tjlie 
protection of the purchaser, who assumes all ristks 
after the goods have been placed on board; and tljiis 
constitutes a deliverv bv the seller under such a cbn- 
tract and title thereupon passes to the buyer e\ien 
though it be stated in the contract that delivery ^as 
to be made at the point of destination. (Citations) 

“. . . under the provisions of the Sales of Goods Act 
(i.e. Uniform Sales Act) such contracts remain as be¬ 
fore and the delivery of the goods to the carrier is ian 
unconditional appropriation thereof to the purposes of 
the contract and title passes to the buyer. . . . Rul^ 5 
(of tlie Uniform Sales Act) ... is inapplicable for:‘a 
different intention appears’ and the case falls within 
the express exception prescribed in said section, 
where, as here, a ‘c.i.f.’ contract is made.” (Paren¬ 
thetical expression supplied) 

To the same effect, see Obrecht v. Crawford , 175 Md. 
385; 2 At. (2d) 1. 


| 
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In Commissioner of Internal Revenue v. East Coast Oil 
Company, S. A„ supra. Circuit Judge Foster writes at 
p. 323: 

“The initials f.o.b. and c.i.f. in sales contracts have 
a well-known meaning. The meaning of f.o.b. is that 
i the goods are to be delivered to the carrier by the 
seller, free of cost to the buyer, and the buver then 
pays the freight to destination and the insurance 
premium, if any. In a c.i.f. contract delivery is made 
to the carrier by the seller, without cost to the buyer, 
and the seller also pays the freight and insurance 
premium. It is well settled that under either form of 
i contract title to the goods passes from the seller to the 
buyer on delivery of the goods to the carrier and de¬ 
livery to the buyer of the bill of lading and other docu¬ 
ments essential to show the sale.” 

i 4. Provision that Risk in Transit is on Buyer is Per¬ 
suasive Evidence that Title is in Him Also. 

In ascertaining the intention of the parties and evaluat¬ 
ing the various terms of the agreement, the Board stated 
that “the incidence of the risks of transportation is the 
result of the transfer or absence of transfer of title, and 
not the cause” (App. 20). It went on to say that while it 
was of some value, it was not sufficient in view of the other 
facts in the case to overcome the presumption created by 
the statute. While it may be true that the risk in transit 
is a result of passage of title, rather than the cause thereof, 
it is, nevertheless, an element or index of intention of the 
parties as to what they intended to do with respect to title. 
It must be borne in mind that merchants do not indulge in 
abstract principles as to when or where title passes. Pass¬ 
age of title is a legal concept which enters in the mind of 
those skilled in the law. For the every-day merchant, he 
feels that lie accomplishes the same result when he defi¬ 
nitely states the more practical proposition that the risk 
in transit is either on one party or the other. Accordingly, 
it is submitted that an express statement that the risk in 
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transit is in the buyer is very persuasive evidence that 
title has passed to him. While the Board said that this 
item was of some value, it attached no weight to it whatso¬ 
ever. The Board held that the title to the property wajs 
in the petitioner until it reached the District of Columbifi 
(App. 12). If this be so, how can it be reconciled witjli 
the express statement that the risk in transit is on thje 
buyer? Suppose the merchandise had been lost or danj- 
aged in shipment, could it be said that the buyer was re¬ 
sponsible for the same, although the property belonged to 
the seller? This apparent contradition is the direct result 
of the Board’s failure to give full effect to the provision 
regarding risk in transit. 

The purposes for retaining title in the seller are two: j 

1. Security for price. 

2. Assume risk in transit. 

: I 

| 

The first purpose is negatived here because all sales werje 
on credit. The second is eliminated by buyer’s expresls 
assumption of the same. Therefore, there was no purpose 
for retaining title in the petitioner until delivery of the 
goods in the District. The Board’s conclusion that titty* 
passed in the District is, accordingly, without foundation 
and purpose. 

In 46 Am. Jur., p. 464, Sec. 280, it is stated as follows: j 

“But in addition to the operation of such provisions 
in respect of the risk itself, they are also indicativl* 
of the intention of the parties as to the passing ojf 
title and have generally considerable weight or bear¬ 
ing.” 

i 

In Benjamin on Sales, Seventh Edition (1931), at p. 412 
it is stated: 

“ ‘As a general rule,’ says Blackburn, J., in Mar- 
tineau v. Kitching, ‘res perit domino, the old civil law 
maxim, is the maximum of our law; and when you cab 
show that the property passed, the risk of the los$ 


i 
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prima facie is in the person in whom the property is.’ 
If, on the other hand, you go beyond that, and show 
that the risk attached to one person or the other, it is 
a very strong argument for showing that the property 
i was meant to be in him.” (Italics supplied) 

In Williston on Sales, Second Edition, Vol. I (1924), at 
p. 695, Sec. 302, it is stated as follows: 

“ Opposite views have been expressed in regard to the 
inference to be drawn as to the transfer of the prop¬ 
erty in the goods when the contract is silent on the 
point hut makes express provision in regard to the 
risk. Blackburn, X, said: ‘If you . . . show that the 
risk attached to one person or the other it is a very 
strong argument for showing that the property was 
meant to be in him.’ On the other hand, exactly the 
opposite inference was suggested in the Supreme 
Court of the United States: ‘It needs no agreement 
that the buyer shall lake the risk if it is intended the 
ownership shall pass to him. Hence the stipulation 
that the cotton should he at the risk of Lobdell (the 
buyer) after the date of the contract, instead of show¬ 
ing an intention of the parties that the right of prop¬ 
erty should pass to him, seems rather to indicate a 
i purpose that the ownership should remain unchanged. 
Else why introduce a provision totally unnecessary V 
The inference suggested by the English judge seems 
the sounder. Mercantile contracts are drawn briefly 
and provision is frequently made only for the matters 
* which strike the parties as important. Where goods 
are shipped from a distance the question of risk natu¬ 
rally occurs to prudent business men as desirable to 
settle in the agreement. The more abstract question, 
when the property in the goods passes, is much less 
likely to occur to them. An Agreement that risk shall 
pass to the buyer is, therefore, not justly construed as 
am agreement that the property shall remain in the 
seller, but rather as evidence that the property was 
intended to pass.” (Italics supplied) 


The Supreme Court decision referred to by Professor 
Williston is The Elgee Cotton Cases (1875), 22 Wall. 180; 



22 L. Ed. 863. Here the agreement of sale, dated July 31, 
1863, read as follows: 

“We have, this 31st of July, 1863, sold unto Mr. 
C. S. Lobdell our crops of cotton, now lying inj the 
county aforesaid, numbering about 2,100 bales, atj the 
price of ten cents per pound, currency; the said cojtton 
to be delivered at the landing at Fort Adams, and to be 
paid for when weighed, Mr. Lobdell agreeing to fur¬ 
nish at his cost the bagging, rope and twine to bald the 
cotton unginned; and we do acknowledge to have re¬ 
ceived, in order to confirm this contract, the suip of 
$30. This cotton will be received and shipped by the 
house of De Silva & Co., New Orleans, and fromithis 
date is at the risk of Mr. Lobdell. This cotton is jsaid 
to have weighed an average of five hundred pounds 
when baled.” 

The cotton was seized by agents of the United States on 
April 2, 1864. Suits were brought in the Court of Clhims 
by the seller and assignees of the purchaser under the Cap¬ 
tured and Abandoned Property Act. The Act provided 
that only the owner of the property could sue. The ques¬ 
tion for determination was: Who was the owner of the 

j 

property seized f At the time the region where the parties 
were was greatly disturbed by war and the cotton whs in 
danger of being burned by the Confederate forces, ojr of 
being captured by the United States. The United Stjates 
Supreme Court, per Justice Strong, stated at ]>. 867:| 

“Under these circumstances, what ought it to be 
concluded was intended by the contract between Cor¬ 
don (seller) and Lobdell (buyer)? Was it intenddd to 
pass the property in the cotton to the purchaseij, or 
was it in legal effect only an agreement to sejll?” 
(Parenthetical expressions supplied) 

i 

The Court then proceeds to cite the general common! law 
rules providing that where anything remains to be done to 
put property in a deliverable state, or where seller is 
obliged to do anything precedent to or concurrent With 
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delivery, title does not pass until these conditions are met. 

The Court then considered: 

1. The contract was a cash contract; no credit was in¬ 
tended ; therefore, the goods had to be weighed in order to 
determine the price (p. 868). 

2. Seller was to deliver bales. All property was not in 
bales at the time of the execution of the agreement. Part 
was unginned, unbaled and unbagged. The seller was to 
prepare the same for delivery by ginning, baling, or bag¬ 
ging. The purchaser was to supply the necessary bagging, 
rope and twine. This was the “deliverable state” agreed 
upon. (p. 868.) 

3. The sale was not on credit. “There was, therefore, 
no reason why the vendor should part with anything be¬ 
fore the purchase money was paid or tendered.” (p. 869.) 

4. Seller was required to deliver to Ft. Adams, (p. 869.) 

The Court then comes to the provision regarding risk 
and interpreted this in the light of surrounding circum¬ 
stances and other provisions of the contract as follows: 

“It may be asked what, then, was the object of 
stipulating that the cotton should be at Lobdell’s risk 
if it was not intended to evidence a transmission of 
the title? No doubt some purpose existed, and we 
think it may be found in the circumstances in which 
the parties stood when they contracted. The cotton 
was in a disturbed region of the country. It was in 
danger of destruction by the Confederate forces, and 
of capture by the United States forces. The sellers 
undertook to carry and deliver it at the landing at Fort 
Adams. Such a delivery might be rendered impossi- 

i ble by the vicissitudes of the war, and hence it was a 
reasonable provision that Lobdell should bear the risk, 
that the sellers should not be answerable in damages 
in case of Confederate burning or federal capture. To 

1 us this is a sufficient explanation of the assumption of 
the risk by Lobdell, without regarding it as a mutual 

1 recognition of a change of ownership (Italics sup¬ 
plied.) 



On this analysis, it is submitted that the foregoing casj;e 
is merely authority for the proposition that because of the 
unusual circumstances there present, the provision regard¬ 
ing the risk was intended to place this responsibility on the 
party other than the one holding title. 

In Glanzer v. Armsby Company (1917), 100 Misc. 476; 
165 X. Y. Supp. 1006, defendant agreed to sell and plaintiff 
agreed to buy: Fava beans, price $1.75 per cwt. F.O.$. 
Cars Sunset Gulf Shipping point. The contract further 
provided: “Notwithstanding shipped to Seller’s ordeK 
goods arc at risk ol“ Buver from and after delivery to car- 
rier, and Buyer hereby assumes responsibility as to short¬ 
age, loss, delay or damage in transit upon issuance by car¬ 
rier of clean bill of lading or shipping receipt.” Bill pf 
lading was endorsed in blank, attached to the draft, ai|d 
both presented to plaintiff after the goods were on their 
way. Plaintiff paid $1,697.68. The beans were seized bjv 
Federal authorities because they were “buggy”, and, 
therefore, never arrived at New York. Plaintiff sued to 

7 # i 

recover the price paid. He made no attempt to prove th^t 
the beans delivered to the carrier were not in accordance 
with the contract. The Trial Justice found for the plain¬ 
tiff. On appeal to the Appellate Term, the judgment wtis 
reversed and a new trial awarded. Justice Lehman, writ- 
ing for the Appellate Division, stated at p. 479: 

“The plaintiffs can, therefore, recover only if under 
the contract of sale title was to pass only after deliverjv 
and inspection in New York and the right to payment 
was therefore contingent upon such arrival.” 

The Court reviewed the general principles of law regard¬ 
ing the unconditional appropriation by seller of specific 
goods to a contract of sale and delivery thereof to the car¬ 
rier, stating that title passes at that time. The Court al^o 
refers to Rules 4 and 5 of the Uniform Sales Act, and adds 
that he need not resort to said rules. He quotes the provi¬ 
sion respecting risk in transit and concludes at p. 481: 
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“It follows, I think, that the seller fully complied 
with its contract if it delivered to the carrier goods 
in accordance with its contract; that the general prop¬ 
erty to these goods passed to the buyer upon such de¬ 
livery subject only to the seller’s light to possession as 
security for payment and the goods were thereafter at 
the risk of the buyer.” 

5. All Orders Received by Petitioner from Payne in 1941 
and 1942 Were Subject to Acceptance at Philadelphia. 

As an additional ground for denying relief to Petitioner, 
the Board stated that a reading of paragraph 3 of the 
Agreed Statements of Facts (App. 45 and 51), tiled by the 
parties, did not show that accepance by Petitioner’s Phila¬ 
delphia office was required during the years 1941 and 1942. 
(App. 17). Paragraph 3 of the Agreed Statements reads 
as follows: 

“3. Petitioner maintains a sales branch office at 
1819 ‘L’ Street, N. W., Washington, D. C. All orders 
obtained by said District Office are subject to accep¬ 
tance and approval by the principal office in Philadel¬ 
phia. 'When accepted and approved, said orders are 
filled by the principal manufacturing plants in Phila¬ 
delphia and are shipped from said plants f.c.b. factory 
or f.o.b. destination, as the case may be. The Com¬ 
pany does not maintain a stock of goods in the District 
either in its own name or in the name of others.” 

While it is true that the language is stated in the present 
tense, a reading of all the paragraphs of the Agreed State¬ 
ment clearly shows that the parties were stipulating facts 
with reference to conditions in 1941 and 1942. Indeed, no 
other facts would be pertinent. These two years are the 
only years in controversy. We do not think that it is proper 
construction of a document to read one portion of it isolated 
from all the other parts. The Agreed Statements must 
be read as a whole. Further, the existence of the 
Washington branch office is stated in present tense in para¬ 
graph 3. The fact that the Petitioner does not maintain a 
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stock of goods in the District is likewise stated in the pros- j 
ent tense. The Board had no difficulty in construing these j 
two items as being applicable to the years 1941 and 1942. ! 
This was proper. However, in construing the sentence re- i 
la ting to the acceptance and approval of orders by the j 
principal office in Philadelphia, the Board states that this j 
did not apply to the years 1941 and 1942. It is submitted 
that this is not a fair construction of the Agreed State-1 
ment. It must be borne in mind that the Board made no j 
finding of fact on this point, so that we are not taking issue ! 
with a finding of fact. We are merely taking issue with the | 
manner in which the Board has construed the Agreed State-1 
merits of the parties. 

The Agreed Statements read in their entiretv clearlv! 
show that the parties "were stipulating facts with reference 
to the only issues before them, namely, taxes for the years j 
1941 and 1942. j 

In fact at the hearing before the Board during the cross- j 
examination of the Manager of Petitioner’s Washington I 
office, the following appears in the transcript (App. 37): 

“Q. Did you have the right as the manager of the! 
Washington branch during 1941 and 1942 to close any 
sales? 

I 

Mr. Cairo: I mav sav that is covered bv the agreed! 
stipulation. 

Mr. Walker: T withdraw the question. 

Mr. Cairo: We stipulated on that point—that Mr.! 
Klingensmith didn’t hare authoritv. It has to be closed! 
bv the Philadelphia office. (Italics supplied.)” 

i 

It will be noted from the foregoing that Counsel for the Pe-j 
titioner stated in the past tense that the Manager did not! 
have authority to accept orders during the years 1941 and 
1942. 


! 

i 
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CONCLUSION. 

All terms of the agreement between petitioner and Payne 
must be given full effect. In so construing the agreement, 
it is clear petitioner retained no property in the goods after 
they were loaded on the carrier at Philadelphia duly con¬ 
signed to Payne in the District. Therefore, the decisions of 
the Board of Tax Appeals for the District of Columbia 
holding that title passed within the District should be re¬ 
versed. 

Respectfully submitted, 

Edward J. Dwyer, 

William P. Cairo, 

19th Street & Allegheny Ave., 
Philadelphia 32, Penna., 

i Attorneys for Petitioner. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed May 2 1944 

BOARD OF TAX APPEALS 
FOR THE DISTRICT OF COLUMBIA 


Docket No. 787 

THE ELECTRIC STORAGE BATTERY COMPANY, 

Petitioner, 


v. 

DISTRICT OP’ COLUMBIA, Respondent. 


Petition 


To the Board of Tax Appeals for the District of Columbia: 


The petition of The Electric Storage Battery Company 
respectfully represents: 


1. It is a corporation organized and existing under and 
bv virtue of the laws of the State of New Jersey, with its 
statutory domicile at Camden, New Jersey, and its princi¬ 
pal commercial or business domicile at 19th Street and Al¬ 
legheny Avenue, Philadelphia, Pennsylvania. It is engaged 
in the manufacture and sale of electric storage batteries. 

2. That it maintains a sales branch office at 1819 “L” 
Street, N.W., Washington, D. C. All orders obtained by the 
District Office are forwarded to the principal office in Phila¬ 
delphia where they are accepted. Said orders are filled by 
the principal manufacturing plants in Philadelphia and are 
shipped from said plants f.o.b. factory or f.o.b. destination, 
as the case may be. The Company does not maintain a stock 
of goods in the District either in its own name or in the 
name of others. None of its own delivery equipment 



! 

i 
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2 is used in the delivery of these orders. At the time| 

i 

of the transactions herein involved, the Company em-i 
ployed common carriers and a contract carrier for the de¬ 
livery of its goods into the District of Columbia. 

3. The tax controversy involved herein is the income tax 
for the calendar year 1941 in the amount of $1,609.71. As 
will hereinafter more fully appear, petitioner claims that, 1 
$783.12 of said tax was improperly reported and paid and! 
should be refunded. The tax assessor has allowed $190.19 
as a refund, so that the amount disallowred by the Assessor,! 
and, therefore, in controversy, is the sum of $592.93. 

4. That pursuant to the provisions of The District of Co-! 
lumbia Income Tax Act, Public Act No. 225, Acts 1939] 
(Chap. 15, Title 47, D. of C. Code), petitioner filed a return] 
on April 7,1942, with the Assessor for said District, reports 
ing a taxable income for the calendar year 1941 of $32,^ 
194.21, and the tax due thereon in the amount of $1,609.711 
Petitioner paid said tax to the Assessor as follows : 

April 7, 1942—$804.85 

Oct. 9, 1942—$804.86 | 

A true and correct copy of the material portions of said 
return is hereto attached, made part hereof and marked 
Exhibit “A”. I 

5. That in calculating said taxable income petitioner asi- 
signed $225,516.56 to gross receipts from sales and/or serf- 
vices from sources within the District of Columbia, and 
used this sum as the numerator of the allocation fraction 
for the purpose of arriving at the District of Columbia apj- 
portionment factor, viz. .0081538. 

6. That said sum of $225,516.56 included $109,713.66 
which petitioner received from sales of personal property 
made f.o.b. Philadelphia, Pennsylvania, and title to said 

property passed from petitioner to the respective 

3 purchasers without the District of Columbia. 

7. That Sec. 2(b) of the District of Columbia In¬ 
come Tax Act, as amended (Sec. 47-1502(b), Chap. 15, Title 
47, D. of C. Code), provides, inter alia, that income derived 


I 
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from sales whereby title passes and delivery is made out¬ 
side the District, does not constitute “taxable income from 
District of Columbia sources”, within the meaning- of said 
Act. 

I 8. That in the early part of 1943 (the exact date being 
unknown to the petitioner) it was ruled by said District’s 
Corporation Counsel that sales made under the circum¬ 
stances averred in paragraph 6 hereof, were not within the 
ambit of taxable income as contemplated by the aforesaid 
Act. 

9. Said sum of $109,713.66 should therefore be excluded 
from the numerator of the allocation fraction. As thus re¬ 
vised the numerator is $115,802.90, and the apportionment 
factor becomes .004187, instead of .0081538. 

10. The revised apportionment factor of .0041S7 pro¬ 
duces a net taxable income of $16,531.81, and a tax of 
$826.59. 

11. The sum of $1,609.71, heretofore paid by petitioner 
for the vear 1941, exceeds the amount legallv assessable bv 
$783.12. On September 19, 1943, petitioner filed formal 
claim for refund of said sum, to wit, $783.12, with the As¬ 
sessor for the District of Columbia. A true and correct copy 
of said claim is hereto attached, made part hereof, and 
marked Exhibit “B”. 

12. That on March 24, 1944, by registered letter, duly 
received by petitioner, the Assessor allowed $190.19 of said 
claim for refund and disallowed the balance ($592.93). The 
reasons for his determination are fully set forth in said 
letter, a true and correct copy of which is hereto attached, 

made part hereof, and marked Exhibit “O”. 

4 13. The amount of $225,516.56 erroneously as¬ 

signed hv petitioner in its return as gross receipts 
from District of Columbia sources was made up as follows: 



Sales to the United 
States Government: 

F.O.B. 

Factory, 

Philadelphia 

F.O.B. 
District of 
Columbia 

i 

i 

i 

! 

j 

Total i 

Shipped by 

Contract Carrier 

$ 237.50 

$85,301.55 

i 

I 

$85,539.05 

Shipped by 

Common Carrier 

41.66 

26,065.63 

| 

j 

26,107.29 

Sales to Other Customers: 


i 

Shipped by 

Contract Carrier 

82,829.60 


82,829.60 

Shipped by 

Common Carrier 

26,604.90 

4,428.12 

31,033.02 

(Charges for Services Per¬ 
formed within the District: 

7.60 

740 


$109,713.66 

$115,802.90 

$225,516.66 


14. The petitioner maintains that all the f.o.b. Philadel¬ 
phia sales in the above table, totalling $109,713.66 should 
have been excluded from the sum reported in Item B and 
Schedule M of the return as gross receipts from District 
of Columbia sources. The Assessor in his aforesaid deci¬ 
sion of March 24, 1944, ruled that only those f.o.b. Philadel¬ 
phia sales which were shipped by common carrier (i.je. 
$41.66 and $26,604.90) did not constitute sales within tlje 
District: but that those shipped by contract carrier (i.k 
$237.50 and $82,829.60, totalling $83,067.10) were sales made 
within the District. This conclusion resulted in the disal¬ 
lowance of $592.93 as tax refund. 

15. The determination by the Assessor is based upon tlie 
following errors: 


A. That all shipments into the District by contract 
5 carrier constitute income from District of Columbia 


sources. 




, B. That all shipments by contract carrier into the Dis¬ 
trict where petitioner prepaid the freight, title to the mer¬ 
chandise passed in the District, and, therefore, the proceeds 
were taxable as constituting income from District of Co¬ 
lumbia sources. 


C. That where merchandise is shipped by contract car¬ 
rier, freight prepaid, title thereto passes within the Dis¬ 
tinct, notwithstanding the fact that the terms of sale are 
f.o.b., Philadelphia. 

D. That sales in the amount of $237.50 to the United 
States Government, and to other customers in the amount 
of $82,829.60, aggregating $83,067.10, all shipped by contract 
carrier, were not made f.o.b. Philadelphia. 

16. The facts upon which the petitioner relies as the basis 
for this proceeding are as follows: 


A. Sales to the United States Government in the amount 
of $237.50, and to other customers in the amount $82,829.60, 
aggregating $83,067.10, shipped via contract carrier, freight 
prepaid, were made f.o.b. Philadelphia. 


B. That title to said sales, amounting to $83,067.10, 
passed at Philadelphia, and not in the District of Columbia. 

C. The contract carrier employed in the disputed ship¬ 
ments operated under and by virtue of the federal Motor 
Carrier Act (Aug. 9, 1935, c. 498, 49 Stat. 543; 49 U. S. ('. 
A. Sec. 301, et seq.) and had a Contract Carrier Permit, 
issued by the Interstate Commerce Commission, as required 
by said Act. Said carrier also transported property for 
other shippers not affiliated with the petitioner, and was at 
no time in fact or in law an agent of petitioner. 


6 WHEREFORE, petitioner respectfully prays that 

the Board hear this proceeding and reverse the As¬ 
sessor and allow claim for refund in the total amount as 
claimed by petitioner, namely, $783.12. 
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Exhibit C 

12 GOVERNMENT OE THE DISTRICT OF j 

COLUMBIA j 

OFFICE OF THE ASSESSOR 

INCOME TAX DIVISION 

Washington 4, D. C. ! 

i 

Registered Letter 

Return Receipt Requested March 24, 1944 

Re: File #172$ 

The Electric Storage Battery Co. ! 

Allegheny Ave. and 19th St. 

Philadelphia 32, Pa. 

Attn: Mr. W. P. Cairo 
Legal Department 

i 

Gentlemen: 

| 

Reference is made to your letter of January 19, 1944, subr 
mitting additional information requested by this office re^ 
garding claims filed by your corporation under date of Sep¬ 
tember 18, 1943 for refund of District of Columbia corpoh 
ration income taxes paid for the calendar years 1941 an(jl 
1942 in the amounts of $783.12 and $724.73, respectively. 

A review of these claims and supplemental information 
furnished shows that they are based upon sales in the 
amounts of $109,713.66 for the year 1941 and $136,296.9$ 
for the year 1942, which are stated to have been f.o.b. Phila¬ 
delphia, Pa. and erroneously included in D. C. sales in com- 
puting this apportionment factor. However, the amounts 
of $83,067.10 and $112,450.54, respectively, for 1941 and 
1942, included in the above were shipped by contract car¬ 
rier employed by your company where transportation 
charges were prepaid. Your claim that these sales werje 
made f.o.b. Philadelphia is apparently predicated on state¬ 
ments contained in acknowledgments and invoices sent to 


I 


! 
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the buyer subsequent to the sale, to the effect that terms 
are “f.o.b. factory”, and on similar statements contained 
in paragraph two of your quotation form. There is no evi¬ 
dence that this form was used in any of the sales in ques¬ 
tion. Reference was also made to provisions contained in 
“Exide Wholesale Distributor’s Operating Policy” relat¬ 
ing to claims against carriers. These do not appear to have 
been a part of any contract of sale, however. In view of the 
foregoing, it appears that title to the goods sold passed 
within the District of Columbia. In an opinion dated August 
7, 1942, Corporation Counsel for the District of Columbia 
stated as follows: 

i “It is my opinion that if the sales contract requires the 
seller to deliver the goods to the buyer in the District, or 
to pay the freight or cost of transportation to the buyer in 
the District, title to the property does not pass until the 
goods have been delivered within the District of Columbia.” 

Accordingly, as provided in Section 34 of the D. C. In¬ 
come Tax Act, you are hereby notified of the disallowance 
of such part of your claims for refund as was based on the 
foregoing sales. The disallowed portions of the claims are 
$592.93 for the calendar year 1941 and $597.93 for 
13 the calendar year 1942. 

Sales in the amounts of $26,646.56 for the year 
1941 and $23,846.44 for the year 1942, shown to have been 
shipped by common carrier, transportation charges collect, 
have been accepted as a proper basis for refund, and a 
voucher in the amount of $316.99 is enclosed, together with 
a statement showing recomputation of the 1941 and 1942 
taxes. 

In order to obtain this refund, it will be necessary to 
have the voucher signed by an officer of the corporation, 
in the space provided, and return the voucher with your 
receipts for the amounts of taxes paid or your canceled 
checks. 
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14 The Electric Storage Battery Co. 

Allegheny Ave. and 19th Street 
Philadelphia 32, Penna. 

Calendar Year 1941 

Total gross receipts reported, form D-20 $27,657,722.71 

District of Columbia gross receipts 
reported, form D-20 $225,516.56 

Less sales made f.o.b. 

Phila., Penna. 26,646.56 


Revised apportionment factor 
Net taxable income subject to apportionment 
Portion attributable to District of Columbia 
sources ($3,948,368.14 x revised factor 
.71904%) 

Tax @5% 

Amount paid (4-30-42, $804.85; 

10-9-42, $804.86) 


Overpayment 


Calendar Year 1942 

Total gross receipts reported, form D-20 
District of Columbia gross receipts 
reported, form D-20 $187,425.67 

Less sales made f.o.b. 

Phila., Penna. 23,846.44 163,579.23 


198,870.00 

.71904% 

3,948,368.14 

28,390.35 

1,419.52 

1,609.71 

$ 190.19 


5,411,427.73 


Revised apportionment factor 
Net taxable income subject to apportionment 
Portion attributable to District of Columbia 
sources ($3,765,784.29 x revised factor 
.46194%) 

Tax (a) 5% 

Amount paid (4-13-43, $498.29; 

11-22-43, $498.29) 


.46194% 

3,765,784.29 


17,395.66 

869.78 

996.58 


Overpayment 


$ 126.80 




• * 


• • 
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Opinion No. 554 

Appeal from the action of the Assessor of the District of 
Columbia in partially disallowing claims for refunds of in¬ 
come tax for the calendar years 1941 and 1942. 

! Findings of Fact and Conclusions of Law 

i Findings of Fact 

1. Petitioner, The Electric Storage Battery Company, is 
a New Jersey corporation, which, during all of 1941 and 
1942, had its principal place of business in Philadelphia, 
Pennsylvania, and was engaged in the business of manufac¬ 
turing electric storage batteries, parts thereof and acces¬ 
sories therefor, and transacted its business as hereinafter 
set forth. 

2. Petitioner had a sales branch office in the District of 
Columbia, in charge of a manager, whose duties were to see 
that the policy established by the Philadelphia office of pe¬ 
titioner was put into effect and adhered to, to keep in touch 
with, and to assist the salesmen, to supervise all orders as 
received from customers, to supervise the chief clerk and 
the clerical force, and, in general, to run the branch. 

3. A written contract dated May 23, 1940, was in force 
between petitioner, referred to in the contract as the Bat¬ 
tery Company, and one E. J. Payne, referred to in the con¬ 
tract as the Wholesale Distributor, by which petitioner 
agreed to sell to Payne, and Payne agreed to purchase from 

petitioner, “f.o.b. the Battery Company’s shipping 
16 points as designated from time to time,” “Exide” 
batteries, parts and battery service equipment, at the 
prices to wholesale distributors as fixed from time to time 
by petitioner; Payne agreed to act as wholesale distributor 
for petitioner, selling, warehousing and distributing its bat¬ 
teries, parts and service equipment, in accordance with the 
sales policies and methods prescribed by petitioner; to ad¬ 
vertise petitioner’s batteries locally at his expense in a man- 
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ner and to an extent mutually satisfactory to petitioner arid 
Payne, and to solicit the sale of advertising and sales pro¬ 
motion material to the trade in conformity with the salOs 
policies and methods prescribed by petitioner from time to 
time; petitioner agreed to keep Payne informed as to salris 
policies and sales methods, to advertise its batteries through 
national mediums; and both parties to the contract agreed 
that their relations were to be conducted in accordance wit!h 
petitioner’s operating policy as fixed from time to time. ! 

Petitioner’s operating policy in force during 1941 was 
set forth in a printed folder, attached to the contract, whirih 
contained among other provisions, the following: 

“1. BATTERIES 

i 

i 

The Battery Company will prepay transportation on 3)11 
complete batteries to the Wholesale Distributor’s main of¬ 
fice city or branch city except when quantities are in lots 6f 
from 1 to 24 which will be on a ‘collect’ basis. All shipments 
are made f.o.b. the Battery Company’s shipping points. 
The battery Company reserves the right to make all pre¬ 
paid shipments by most economical carrier, method arid 
routing, and to elect shipping point. 

I 

# # #" # # * #- * # ; # 

“4. CLAIMS AGAINST CARRIERS 

j 

All Exide materials are shipped f.o.b. the Battery Com¬ 
pany’s shipping point regardless of transportation cost 
being ‘prepaid’ or ‘collect’. Claims for shortages, break¬ 
age or damage in transit must be made by the Wholesale 
Distributor as consignee. The Battery Company will as¬ 
sume no responsibility for them.” 

17 4. Payne was lessee of a building in the District, 

part of which he occupied for the transaction of h|s 
battery business, and the remainder of which was occupied 
by petitioner for its sales branch office, as sublessee of 
Payne. 

5. Petitioner sold certain of its products to Payne pur¬ 
suant to the contract and operating policy referred to in 


i 

i 



Finding 3. With respect to each sale Payne gave a written 
order in Washington to a representative of petitioner con¬ 
nected with its Washington office. The order was then made 
the subject of a written order, which, together with the or¬ 
der received from Payne, was sent from the Washington 
office to the Philadelphia office to be filled. The goods were 
charged to Payne’s account and were shipped to Payne by 
the Petitioner, either from Philadelphia or from Crescent- 
ville, on the outskirts of Philadelphia, the shipping point 
being determined bv petitioner at its Philadelphia office. 

6. Certain of the goods so purchased by Payne from pe¬ 
titioner were transported from petitioner’s shipping point 
in Philadelphia or Crescentville, by one Joseph Love, a 
contract carrier by motor truck, operating under Part IT of 
the Interstate Commerce Act (49 U. S. C. Tit. 49, chap. 8), 
to Payne at Payne’s place of business in the District of 
Columbia. The shipments were so transported pursuant to 
a contract between the carrier and petitioner, entered into 
in June, 1938, for the transportation of not less than 1,000,- 
000 pounds of freight per year between Philadelphia on the 
one hand and points and places in the District of Columbia 
and certain States on the other. When the goods were 
shipped shipping memoranda were sent by petitioner to 
Payne, which memoranda contained printed notations to 
the effect that petitioner was not liable for damages to 
goods in transit, that its responsibility ceased when it de¬ 
livered the material in good order to the transportation 
company, and that all claims for loss or damage in transit 
should be made against the carrier. 

The shipments so made during 1941 amounted to $82,- 
829.60, and those so made during 1942 amounted to 
18 $112,142.73. Petitioner paid the transportation 

charges on these shipments and was not reimbursed 
therefor. 

7. Title to the goods referred to in Finding 6 passed to 
Payne in the District of Columbia. 



1 ° 
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8. In its District of Columbia income tax returns for 194jL 
and 1942, respectively, petitioner assigned the amounts of 
these sales to its gross receipts from sources within thb 

District of Columbia, and included them in the sums used 

1 

as the numerators of the allocation fractions for the pur¬ 
pose of arriving at the District of Columbia apportionment 
factors. It subsequently filed with the Assessor a claim fob 
refund of $783.12 of its 1941 income tax, and one for re¬ 
fund of $724.73 of its 1942 income tax. Each of these claimjs 
was based in part on petitioner’s contention that the salej? 
referred to in Finding 6, and certain other sales delivered 
by contract carrier, amounting to $237.50 in 1941 and 
$307.81 in 1942 should not have been so included. The Asj- 
sessor allowed $190.19 of the claim made with respect tb 
the 1941 tax and disallowed $592.93 thereof, the last-named 
amount being so disallowed because the Assessor did not 
agree with petitioner’s contention that the goods delivered 
bv contract carrier should have been excluded; and he ab 
lowed $126.80 of the claim made with respect to the 194$ 
tax and disallowed $597.93 thereof, the last-named amount 
being so disallowed because the Assessor did not agree 
with petitioner’s contention that the goods delivered bj v 
contract carrier should have been excluded. 

9. Within the time allowed by law, petitioner filed with 
the Board of Tax Appeals these appeals from the actio:ji 
of the Assessor in so partially disallowing its claims. Numf 
ber 787 relates to the 1941 tax and Number 788 relates tb 
the 1942 tax. 

Conclusions of Law 

1. The sales made by petitioner to Payne and shipped to 
him by contract carrier were properly assigned to pef 
19 titioner’s gross receipts from sources within the Dis¬ 
trict of Columbia, and were properly included in thb 
sums used as the numerators of the allocation fractions fob 
the purpose of arriving at the District of Columbia apporj 
tionment factors. 

t 

i 

i 

I 
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2. The action of the Assessor in disallowing $592.93 of 
petitioner’s claim for refund made with respect to its 1941 
tax, was correct. 

3. The action of the Assessor in disallowing $597.93 of 
petitioner’s claim for refund, made with respect to its 1942 
tax, was correct. 

4. Petitioner is not entitled to any refund in addition to 
those heretofore allowed by the Assessor. 

Decision ivill be entered for respondent. 

• ••••••# 

20 Opinion 

Appeals from the action of the Assessor in disallowing, 
in part, claims for refunds of portions of 1941 and 1942 cor¬ 
poration income taxes. 

i Petitioner is a New Jersey corporation, with its principal 
place of business in Philadelphia, engaged in the manufac¬ 
ture of electric storage batteries and allied products. The 
question for decision on this appeal is whether certain sales 
of such products in 1941 and 1942, should be taken into con¬ 
sideration in determining its income from sources within 
the District of Columbia, within the meaning of the District 
of Columbia income-tax laws. 

All of the sales here involved were made by petitioner to 
one Payne, pursuant to a written contract entered into be¬ 
tween them in 1940, by which petitioner agreed to sell to 
Payne, and Payne agreed to purchase from petitioner 
“f.o.b. the Battery Company’s shipping points as desig¬ 
nated from time to time,” batteries, parts, and battery serv¬ 
ice equipment. The contract and its supplements provided 
that the Battery Company would prepay transportation ex¬ 
cept on shipments of less than 25 batteries, on which the 
transportation charges would be paid by Payne on de¬ 
livery. Petitioner reserved the right to make all prepaid 
shipments by most economical carrier, method and routing, 
and to elect the shipping point. It was further provided by 
the contract that claims for shortages, breakage or 
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21 damage in transit must be made bv Pavne as con- 1 
signee, and that the petitioner would assume no re- j 

sponsibility therefor. 

With respect to each sale Payne gave a written order in 
Washington to a representative of petitioner connected with 
its Washington office, which order was then made the sub¬ 
ject of a written order from the Washington office to the 
Philadelphia office, and both were then sent from the Wash¬ 
ington office to the Philadelphia office to be filled. Petition¬ 
er charged the goods to Payne’s account and shipped them 
either from Philadelphia or from Crescentville, on the out¬ 
skirts of Philadelphia. The shipments which are involved 
in this appeal were delivered to Payne by one Love, a con¬ 
tract carrier who transported them by motor truck from 
Philadelphia or Crescentville to Payne’s place of business 
in Washington. Petitioner paid the freight on all of them 
and was not reimbursed therefor. The contract for trans¬ 
portation, which had been in force since 1938, was between 
petitioner and the carrier, and provided for the transporta¬ 
tion of not less than 1,000,000 pounds of freight per year 
between Philadelphia on the one hand and points and places 
in the District of Columbia and certain States on the other. 

Under the District of Columbia Revenue Act, a tax is j 
levied on the taxable income from District of Columbia 
sources of every corporation, whether domestic or foreign; 
corporate gross income includes only gross income from 
sources within the District of Columbia; and the proper ap¬ 
portionment and allocation of income with respect to 
sources within and without the District may be determined 
by processes or formulas of general apportionment under 
rules and regulations prescribed by the Commissioners (53 
Stat. 1087, Tit. II, sections 2-b, 4-b; D. C. Code 1940, sec¬ 
tions 47-1502-b, 47-1504-b). Section 2-b (Code sec. 47- 
1502-b) was amended by Act of June 22, 1942, as to income 
for taxable years beginning after December 31, 1941, by 
adding the proviso that income derived from the pro- 

22 eurement of orders for the sale of personal property 
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by means of telephonic communication, written cor¬ 
respondence, or solicitation by salesmen in the District 
where such orders require acceptance without the District 
before becoming binding on the purchaser and seller and 
title to such property passes from the seller to the pur¬ 
chaser without the District is not from District of Colum¬ 
bia sources (56 Stat. 376; D. C. Code 1940, supp. Ill, sec. 
47-1502-b). 

Pursuant to the provisions of section 4-b certain regula¬ 
tions for apportionment and allocation have been promul¬ 
gated. The details thereof are not material to the disposi¬ 
tion of this appeal, except that under them, as applied to 
petitioner’s tax liability, the amount of income determined 
to be from sources within the District of Columbia varies 
directly with the proportion of petitioner’s sales allocated 
to the District; and the determination of the question raised 
on this appeal depends on whether the sales made as above 
described were such transactions as to make the proceeds 
thereof District of Columbia sources within the meaning of 
the statute referred to. In holding that they were, the As¬ 
sessor was right. 

Compania General, etc. v. Collector, 279 U. S. 306, in¬ 
volved the liability of a foreign corporation to taxation un¬ 
der the Philippine Income-Tax Law% wrliich levied a tax on 
the net income from all sources within the Philippine Is¬ 
lands received by foreign corporations. The corporation 
maintained its principal office in the Philippine Islands, 
from which it exported merchandise to the United States. 
This merchandise w r as sold in the United States bv the 
agency of the corporation’s Philippine branch, the sales be¬ 
ing subject to confirmation and absolute control as to price 
and other terms and conditions thereof by the petitioner’s 
Philippine branch. The tax in question was levied on the 
net profit of these transactions. 

The Supreme Court held that the final acts of the corpo¬ 
ration making effective the sales winch w T ere the source of 
the profit, took place in the Philippine Islands, and that 
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therefore the tax under the Philippine Income Tax 
23 Law had been properly levied. The sales involved in 
this case were made in the District of Columbia, and 
therefore constituted a District of Columbia source of inj- 
come. Eastman Kodak Company v. District of Columbia, 
76 U. S. App. D. C. 339, 131 F. 2d 347. The substance of the 
sale is the agreement to sell ( Norfolk and Western Railway 
Company v. Sims, 191 U. S. 441, 447) and the agreements tb 
sell were made in the District. In this case there are agreed 
statements of facts by which it is stipulated between petit 
tioner and respondent, among other things, that all orders 
obtained by the District office are subject to acceptance an4 
approval by the principal office in Philadelphia and thalj 
when accepted and approved said orders are filled. The 
stipulations are dated August 28, 1944 and were filed witlj 
the Board on September 26, 1944. These parts of the stip^ 
ulations do not purport to relate to conditions in 1941 and 
1942, (although other parts regarding other matters do)j 
and they throw no light thereon. The written contract! 
between the parties contained no such provisions. 

Petitioner cites Commissioner v. East Coast Oil Conn 
pany, S. A. 85 F. 2d 322, which arose under the United 
States income-tax lavrs, winch levied a tax on the income 
of foreign corporations from sources within the United 
States. That case involved the sale, negotiated in th^ 
United States, of oil produced in Mexico. The Court heldj 
that title to the goods had passed from the seller to the! 
buver in Mexico and that therefore the income was noti 

• i 

derived from a source within the United States. That dc-j 
cision is not controlling in this case, as title to the mer-i 
chandise here involved passed in the District of Columbia! 
and not in Pennsylvania. During the years in question! 
there was in force, both in the District of Columbia andj 
in Pennsylvania, the Uniform Sales Act (50 Stat. 29; D. C.j 
Code 1940, Tit. 28, Chaps. 11-16). Section 19 of the Actj 
(Code sec. 28-1203) provides: 

“Unless a different intention appears, the following are! 
rules for ascertaining the intention of the parties as to the! 
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time at which the property in the goods is to pass to the 
buyer: 

* # # * 

24 “Rule 4. (1) Where there is a contract to sell 

unascertained or future goods by description, and 
goods of that description and in a deliverable state are un¬ 
conditionally appropriated to the contract, either by the 
seller with the assent of the buyer, or bv the buver with the 
assent of the seller, the property in the goods thereupon 
passes to the buyer. Such assent may be expressed or im¬ 
plied, and may be given either before or after the appro¬ 
priation is made. 

(2) Where, in pursuance of a contract to sell, the seller 
delivers the goods to the buyer, or to a carrier or other 
bailee (whether named by the buyer or not) for the pur¬ 
pose of transmission to or holding for the buyer, he is pre¬ 
sumed to have unconditionally appropriated the goods to 
the contract, except in the cases provided for in the next 
rule and in section 20 (Code sec. 28-1204). 

“Rule 5. If the contract to sell requires the seller to de¬ 
liver the goods to the buyer, or at a particular place, or 
to pay the freight or cost of transportation to the buyer, 
or to a particular place, the property does not pass until 
the goods have been delivered to the buyer or reached the 
place agreed upon.” 

In this case the merchandise sold was unascertained at 
the times of sale. Title to goods sold passes at such time 
as the parties intend that it shall pass. Brown Lumber 
Company v. Commissioner, 59 App. D. C. 110, 112; 35 F. 
2d 880. The Sales Act specifies methods for determining 
such intent, and it may be presumed that the parties con¬ 
tracted and acted in the light of these statutory provisions. 
Under the statute, and in the absence of evidence of con- 
trarv intent, where there is a contract to sell unascertained 
goods, title passes when the goods are unconditionally ap¬ 
propriated to the contract by common consent, and such 
appropriation will be presumed when the goods are deliv- 



i 


19 

c»red cither to the buyer or to a carrier, with an exception 
where the seller is to pay the freight or cost of transport 
tation to the buyer. The facts in this case bring it within 
the exception, in that the transportation charges on the 
shipments here involved were required to be paid and weri 
paid by petitioner. Therefore, the title did not pass on 
delivery to the carrier, unless other facts are found which 
lead to a different conclusion. There are no such facts in 
this case sufficient to overcome the statutory presumption. 

Further evidence that title was not intended ti 
25 pass until delivery to the buyer is afforded by the 
provision of the contract whereby petitioner re¬ 
served to itself the right on prepaid shipments to select the 
carrier, method of transportation and routing. This right 
was exercised by petitioner, in that it made the shipments 
bv means of a contract carrier who acted under a contract 
between petitioner and the carrier. There was testimony 
to the effect that the buyer had expressed a preference for 
the particular carrier who was employed, but he had np 
right to designate him. 

Against these guideposts to the intent of the parties with 
respect to the passage of title, there is the provision iji 
the contract that the shipments are made “f.o.b. the Batj- 
terv Company’s shipping points.” The provisions of thfe 
contract in this respect are self-contradictory, in that the 
provision that the sales are “f.o.b.” is followed by the pro¬ 
vision obligating petitioner to pay transportation charges 
on shipments of the character here involved, whereas 
“f.o.b.” means that the goods are to be delivered to the 
carrier by the seller free of cost to the buyer, and the buvef 
then pays the freight to destination (Commissioner v. Ea^t 
Coast Oil Company S. A., 85 F. 2d 322, 323). The contract 
being one under which the seller is to pay the transporta¬ 
tion charges, the use of the term “f.o.b.” is without sig¬ 
nificance, and the exception to the rule that delivery to the 
carrier is an appropriation of the goods to the contract of 
sale comes into operation. 

! 

i 

I 

- i 

i 
i 

, i 

i 
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The contention that title passed in Pennsylvania is not 
aided by the provision that the risks of transportation were 
to be borne bv the buver. The incidence of the risks of 
transportation is the result of the transfer or absence of 
transfer of title, and not the cause. Sales Act, sec. 22, 
Code sec. 2S-1206. Although of some value in determining 
the intent of the parties as to title, the provision that 
the risks of transportatioii are to be borne by the buyer 
is not sufficient in the face of the other facts in the case to 
overcome the presumption created by the statute with re¬ 
spect to retention of title by petitioner. 

26 The proviso added to section 2(b) of the Revenue 
Act by the Act of June 22, 1942 (56 Stat. 376; D. C. 

Code 1940 Supp. Ill, sec. 47-1502-b), effective as to calendar 
years beginning after December 31, 1941, does not justify 
a ruling as to petitioner’s 1942 tax liability different from 
that applicable to that for 1941. As hereinabove stated, 
the amendment provides that income derived from the pro¬ 
curement of orders for the sale of personal property where 
such orders require acceptance without the District before 
becoming binding, and title passes without the District, is 
not from District of Columbia sources. In this case two 
of the conditions necessary to bring this proviso into oper¬ 
ation were absent. The orders did not require acceptance 
without the District before becoming binding, and title to 
the property did not pass from the seller to the purchaser 
without the District. 

i These sales were properly allocable to the District and 
decision will be for respondent. 

#*•***#### 

27 Filed Feb 19 1945 

Decision 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof, and of the stip¬ 
ulation filed, and evidence adduced at the hearing on said 
petition, it is by the Board this 19th day of February, 1945. 
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Adjudged and Determined that income taxes for the cal¬ 
endar year 1941 were not erroneously collected from tile 
petitioner, The Electric Storage Battery Company, arid 
that said petitioner is not entitled to any refund thereof. 

* * * # • • • * # i • 

28 Filed Mar 19 1945 ! 

Board of Tax Appeals for the District of Columbia 

i 

Docket No. 787 

i 

The Electric Storage Battery Company, Petitioner , 

i 

v. 

District of Columbia, Respondent. 

Petition of Taxpayer for Review by the United States Coutt 
of Appeals for the District of Columbia of a Decisiop 
by the Board of Tax Appeals for the District of Co¬ 
lumbia. 

The Electric Storage Battery Company, the petitioner 
in this cause, bv Edward J. Dwver, counsel, herebv files its 
petition for a review by the United States Court of Appeals 
for the District of Columbia of the decision of the Board 
of Tax Appeals for the District of Columbia rendered Feb¬ 
ruary 19,1945, determining that proceeds from certain sales 
of personal property constituted taxable income from Dis¬ 
trict of Columbia sources within the meaning of the Dis¬ 
trict of Columbia Income Tax Act for the calendar yeijr 
1941, and affirming the Assessor’s disallowance of claim fbr 
refund in the amount of $592.93. 

L j 

The petitioner is a corporation organized and existiiig 
under and by virtue of the laws of the State of New JerseV, 
maintaining its statutory domicile at Camden, New JerseV, 
and its principal commercial or business domicile at 19th 
Street and Allegheny Avenue, Philadelphia, Pennsylvania. 
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29 II. 

Nature of the Controversy 

1. The controversy involves the question of the taxability 
of proceeds from the sales of personal property by the pe¬ 
titioner to persons within the District of Columbia during 
the calendar vear 1941. 

2. Petitioner is engaged in the business of manufacturing 
and selling electric storage batteries, parts thereof, and 
accessories therefor. It maintains a sales branch office at 
1819 “L” Street, N. W., Washington, D. C. All orders ob¬ 
tained by the District Office are forwarded to the principal 
office in Philadelphia where they are accepted. Said orders 
are filled by the principal manufacturing plants in Phila¬ 
delphia and are shipped from said plants f.o.b. factory or 
f.o.b. destination, as the case may be. The Company does 
not maintain a stock of goods in the District, either in its 
own name, or in the name of others. None of its own deliv¬ 
ery equipment is used in the delivery of these orders. All 
deliveries are made by contract carrier or common carriers, 
dulv certificated under the Federal laws. 

3. Pursuant to the provisions of the District of Columbia 
Income Tax Act, petitioner filed a return on April 30, 1942 
with the Assessor for said District, reporting a taxable* 
income for the calendar year 1941 of $32,194.21 and the tax 
due thereon in the amount of $1,609.71. Petition paid said 
tax. 

4. In calculating said taxable income, petitioner assigned 
$225,516.56 to gross receipts from sales and/or services 

from sources within the District of Columbia, and 

30 used this sum as the numerator of the allocation 
fraction for the purpose of arriving at the District 

of Columbia apportionment factor, viz., .0081538. 

5. That said sum of $225,516.56 included $109,713.66 which 
petitioner received from sales of personal property made 
f.o.b. Philadelphia, Pennsylvania, and title to said prop¬ 
erty passed from said petitioner to the respective pur¬ 
chasers without the District of Columbia, and, therefore, 
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did not constitute “taxable income from District of Colunp 
bia sources”. 

G. The erroneous inclusion of said amount of $109,713.G(> 
resulted in an overpayment of $783.12. On September 20, 
1943, petitioner filed formal claim for refund of said surji 
of $783.12 with the Assessor for the District of Columbia!. 
On March 24, 1944, the Assessor allowed a refund in thq 
amount of $190.19, but disallowed the balance of $592.9^. 
On May 2, 1944, petitioner filed an appeal with the Board 
of Tax Appeals for the District of Columbia from that 
portion of the Assessor’s determination which disallowed 
refund in the amount of $592.93. 

III. | 

The petitioner being; aggrieved by the findings of fact 
and conclusion of law contained in said findings and opin¬ 
ion of the Board of Tax Appeals, and by its decision en¬ 
tered in pursuance thereto desires to obtain a review thereof 
by the United States Court of Appeals for the Dis¬ 
trict of Columbia. 

I 

**•«*#**#• 


EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

i 

33 Transcript of Testimony Taken at Washington, 

D. C., on September 26, 1944. | 

Now on this 26 day of September, 1944, the above-entitled 
proceeding came on for hearing before the Board of Tajv 
Appeals for the District of Columbia. The petitioner wafe 
represented by E. J. Dwyer, Esq., and William P. Caird, 
Esq.; the respondent was represented by H. L. Walkef, 
Esq., Assistant Corporation Counsel for the District of 
Columbia. 

Thereupon the following proceedings were had;: 

34 Mr. Dwyer: I would like to move the admission 
of Mr. Cairo in this case. He is a member of thj? 

Pennsvlvania State Bar. 


l 



By the Board: He will be admitted for that purpose. 
There are two cases. Will they be heard simultaneously? 

V — 

Mr. Cairo: Y es. 

By the Board: One involves the 1941 tax and the other 
the 1942 tax? 

Mr. Cairo: Yes. We have agreed upon a stipulation 
of the major portion of the facts in these cases and the 
stipulation is signed by both parties. I would like to intro¬ 
duce the stipulations at this time. We have made separate 
stipulations for each case. The only difference are the 
figures; the facts are identical. 

By the Board: Let all the exhibits be filed in docket 787. 
The stipulations will be marked Petitioner’s Exhibits “1” 
and ‘2” and received in evidence. Mr. Walker, are vou 
willing to make any other admissions, other than the stipu¬ 
lations? 

Mr. Walker: No, sir. 

*•#•*•**#• 

35 John A. Klingensmith, being first duly sworn on 
behalf of the petitioner, herein, deposes and says: 

Direct Examination 

Bv Mr. Cairo: 

Q. State your name. A. John A. Klingensmith, 5637 
Audubon Hoad, Bethesda, Maryland. 

! Q. Where are you employed? A. The Electric Storage 
Battery Company of Philadelphia, Pennsylvania. 

Q. In what capacity? A. Branch manager of the Wash¬ 
ington branch. 

Q. Where are you stationed for the performance of your 
duties? A. 1819 L Street Northwest, Washington, D. C. 

! Q. IIow long have you been manager? A. Since April 1, 
1940. 

Q. Prior to April 1940 what connection did you have with 
the company, if any? A. Prior to April 1st I was sales 
engineer in Washington area since May 1, 1931. 



Q. So since that time you have been working out of tljie 
Washington office? A. Yes. 

Q. What are your duties as manager of the Washington 
office? A. It is up to me to see that the policy is established 
—that the policy established by the general office in Phila¬ 
delphia is put into effect and adhered to and assist tljie 
salesmen; supervise all orders as received from the custo¬ 
mers; supervise the clerical force and, in general, running 
the branch. 

Q. How much supervision do you exercise with respept 
to orders? 

36 By the Board: You are asking questions in tljie 
present tense. 

Q. Were those the duties you performed in 1941 and 1942? 
A. Yes, sir. 

Q. Have those duties changed? A. No. 

Q. How much supervision did you exercise in the yeafs 
1941 and 1942 with respect to sales made? A. I kept in 
very close touch with the salesmen to make sure they ad¬ 
hered to the policies which had been established. I read all 
correspondence coming in and out of our office; supervised 
the salesmen and supervised the chief clerk. 

Q. Did you do that in 1941 and 1942? A. I did. 

Q. Mr. Klingensmith, I direct your attention for the mo¬ 
ment to the column of figures in paragraph eight of tljie 
stipulation offered in docket 788 for the year 1941. In tljie 
first column entitled “Sales in Controversy as to Taxabil¬ 
ity.” I direct your attention to sales made to other cus¬ 
tomers shipped by contract carrier in the amount of $8^,- 
S29.60, and ask vou if those sales carried anv notation as 
to whether or not they were f.o.b. Philadelphia or District? 
A. F.o.b. Philadelphia. j 

By the Board: The question was—‘ ‘ Did those sales carijy 
that notation?” 

A. Yes, f.o.b. Philadelphia. 

Q. What other notation did they carry with regard 

37 to the shipment? A. Transportation was to be pre¬ 
paid. 


I 
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By the Board: The question was not how was the trans¬ 
portation to be paid, but “What notation did the contract 
earn’”? Not what you did but what notation it carried. 

A. Yes, sir, that is what they carried. 

Mr. Walker: I object to that. The documents would be 
the best evidence. 

Mr. Cairo: That means we have to bring in thousands of 
invoices. Obviouslv, we have manv invoices on these sales. 
Mr. Klingensmith was manager of the office. 

I By the Board: I would like the question to be answered 
in its own terms. 

Mr. Cairo: The only question I asked him was whether 

or not thev carried anv notation other than f.o.b. Phila- 
• « 

delphia. 

By the Board: The answer was that it carried transpor¬ 
tation. 

Mr. Cairo: I was going to follow that up later. 

Mr. Walker: What is it that carried that—shipments or 
contracts. 

By the Board: If you are talking about documents, 1 
am not ruling at this point whether or not you have to offer 
in evidence every individual contract. I am reserving judg¬ 
ment on that. I think you ought to give me at least one. 
Q. Do you have a specimen which was f.o.b. Philadelphia, 
of the contract? A. Yes. 

38 Mr. Cairo: I have some here but I don’t want to 
offer them in evidence, onlv bv reference. Those are 
branch orders. (Handing the Board a number of docu¬ 
ments). 

By the Board: Orders passing from the Washington 
office to the Philadelphia office? 

Mr. Cairo: That’s right. 

i By the Board: They are not orders signed by customers ? 
Mr. Cairo: No, we transpose the information from the 
customers’ orders on this. I will show that all contract 
carrier shipments represented by $82,829.60 carried the 
notation. That is all T wanted to offer at this time—the 
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notation that freight is prepaid by us. I will make a formal 
offer afterwards. 

By the Board: May I suggest, it seems to me the initikl 
step in the transaction is the communication between the 
customer and the salesman who took the order. 

Mr. Cairo: All right. 

Q. Y'our information on here Mr. Klingensmith, on ttye 
branch orders as to the method of shipment, where wete 
those items picked from? A. The customer’s order th&t 
came in. 

Q. Who was the customer on all of these shipments by 
contract carrier? A. E. J. Payne. 

Q. So all of this merchandise went to whom—Payn^? 
A. Yes. 

39 Q. Where are these customers’ orders? A. Tlje 
customers’ orders are passed along to the general 
office in Philadelphia with our branch order. We don’t 
have them here. 

Q. Do you have an agreement with Mr. Payne? A. A\|e 
have a contract with him. 

Q. You have a contract? A. Yes. 

Q. Will you produce it? A. Yes. (Handing document 
to Mr. Cairo). 

By the Board: Is Mr. Payne the only person in the Dis¬ 
trict who sells your batteries to dealers? 

A. Yes. ' I 

By the Board: And the dealers, of course, sell to tile 
consumer? 

A. Yes. 

By the Board: And the only customer the Electric Stor¬ 
age Battery Company has in the District is Payne, outside 
the IT. S. Government? 

A. No, sir. 

Q. Mr. Klingensmith, can you tell us the method of distri¬ 
bution in making sales of our products? A. Yes, as far as 
batteries for automotive equipment is concerned, we have 
what is known to us as starting, lighting and ignition bat¬ 
teries that are handled through a distributor, Mr. Payne 
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being our agent for that particular type. We do manufac¬ 
ture, however, other batteries used for this service such as 
telephone companies, power companies, and such as that, 
and the government service that we sell direct. 

By the Board: From Philadelphia? 

40 A. No, sir, from the branch here. We are the 
liaison people here. The same process is used in 
handling our branch orders. 

Q. What is the scope of your territory in the Washington 
branch? A. The Eastern half of North Carolina, Virginia, 
District of Columbia, and naturally all of Maryland, ex¬ 
cept a few counties. 

Q. Is the distribution by Payne exclusive or non-exclu¬ 
sive? A. It is exclusive. 

i By the Board: Payne, was he an agent of the company 
in that he sold batteries belonging to the company, or did 
he buy batteries at one price and sell at another? 

A. He buys the batteries from us and disposes of them 
at a certain price to the dealers in the area he is assigned. 
He purchases the batteries from us. 

Bv the Board: He sells them for his own account and 

mr 

not for the account of the battery company? 

A. Yes. 

By the Board: Who takes the risk? 
i A. He takes the risk on a particular battery. 

(,). You stated a moment ago that on contract carrier ship¬ 
ments in 1941 on $82,829— 

By the Board: I notice you have in your hand a con¬ 
tract. Is that the contract btween the company and 
Payne ? 

A. Yes. 

Bv the Board: Was that in force in 1941 and 1942? 

* 

Mr. Cairo: Yes. 

By the Board: I would like to have it put in. 

Q. With respect to these sales to other customers by con¬ 
tract carrier in the amount of $82,829.60, all those went 
to Payne ? A. Yes. 
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41 Q. This document you have here is a contract wifh 
Payne dated May 2, 1940? A. Yes. 

Q. Was that in existence in 1941 here? A. Yes, it is still 
in existence. 

Q. Tt has been in existence since execution? A. Yes. ! 

Q. Were any modifications made in the terms of the con¬ 
tract in 1941 and 1942? A. No, none. 

Mr. Cairo: We offer this in evidence. 

By the Board: It will be marked Petitioner’s Exhibit 
“.‘1” and received in evidence. You will be given permis¬ 
sion to withdraw the original and substitute a copy. 

Q. Mr. Klingensmith, paragraph Third (d) of this con¬ 
tract states—“To conduct the Battery Company’s business 
relations with the Purchaser in accordance with the ar¬ 
rangements described in the Exide Wholesale Distributor 
Operating Policy folder.” Do you have that folder here? 
A. I have certain pages from the folder. 

Q. Will you produce them? A. Yes. 

Q. I show you Mr. Klingensmith w T hat has been noted fdr 
the purpose of the record, Exhibit “E-l”, two items at¬ 
tached to the operating policy and ask you whether or not 
they were part and parcel of this contract w’ith Payne? A. 
Yes. 

Q. Were they part and parcel of the contract in the years 
1941 and 1942? A. They were. 

42 Mr. Walker: I object to that. 

By the Board: I notice that paragraph Third (dj 
refers to certain papers said to be attached to the contract!. 

Mr. Cairo: “To conduct the Battery Company’s busik 
ness relations with the Purchaser in accordance wdth thb 
arrangements described in the Exide Wholesale Distribuj- 
tor Operating Policy folder as fixed from time to time by 
the Battery Company and agreed herewith to be part of 
this contract. Current folder is attached hereto.” 

Q. At the time the contract was signed was there a folder 
attached to it? A. Yes. 

Q. Was a policy attached to it? A. Yes. 
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Q. These were not the identical sheets attached to the 
contract—these two exhibits? A. No, but they are identical, 
i By the Board: Where are the particular sheets attached 
to that contract? 

Q. Were there ever sheets attached to our copy of the 
contract? A. No. 

Q. Why? A. Well, it is the same agreement or terms we 
use for the rest of our distributors—standard. 

Q. Then these two sheets, Exhibit “E-l”, are identical 
sheets attached to this contract of Mr. Payne at the— 

43 at the time it was executed? A. Yes. 

Mr. Cairo: If Mr. Walker insists upon that contract I 
can get it. The papers are identical. We can get that from 
Mr. Payne. 

By the Board: May I see the contract? 

Mr. Cairo: Yes. (Handing contract to the Board). 

Mr. Walker: I think I will not require Mr. Payne’s con¬ 
tract on Mr. Klingensmith’s testimony that those are iden¬ 
tical copies attached to his contract and that his contract 
was the same as this. 

Q. Do you so testify, Mr. Klingensmith? A. I do, yes. 
By the Board: Let the exhibits be marked. 

(Whereupon, the exhibits were marked Petitioner’s Ex¬ 
hibits “4” and “5” and received in evidence.) 

Q. Mr. Klingensmith, were all these shipments by con¬ 
tract carrier to Mr. Payne in 1941 made pursuant to this 
contract? A. Yes, sir. 

Q. How about 1942—any difference in arrangement? A. 
No. 

i Q. Were those contract carrier shipments handled the 
same way under this contract? A. Yes. 

! By the Board: You have not identified your 1942 ship¬ 
ments yet. I take it you are talking about 1942? 

Mr. Cairo: Yes. 

44 Q. Were the contract carrier shipments for the 
vear 1942 to Mr. Pavne in the amount of $112,142.73? 

A. Thev were. 
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Q. Mr. Klingensmith, you have here blank orders—typi¬ 
cal blank orders and shipping documents made to Payne in 
1941 and 1942 by contract carrier? A. Yes. 

Q. Attached to the blank order do you have a shipping 
memorandum? A. I think in most instances it is here, yes. 

Q. Are these memoranda that you have attached here 
typical of all the shipments made to Payne for the year 
1941 and 1942 via contract carrier? A. Yes. 

Q. These shipping documents you have is the format and 
contents in existence in 1941 and 1942? A. Yes. 

Q. These shipping memoranda you have here Mr. Klin¬ 
gensmith, by whom were they originally prepared? A. Pre¬ 
pared by our factory in Philadelphia. 

Q. And where is it mailed from? A. Philadelphia. 

Q. To whom are they mailed? A. To the customer. 

Q. E. J. Payne ? A. Yes. 

Q. Do you or do you not make a copy of that memoran¬ 
dum? A. We do. 

Q. Is what you have in your possession now a true, cor¬ 
rect copy that goes to the customer? A. It is, yes. 

Mr. Cairo: I am offering these in evidence. We have 
shipping memorandum forms and I would like to 
45 offer them instead. 

Mr. Walker: I object to the sample forms going 
in. They have not been identified. 

Mr. Cairo: Of this batch (referring to numerous docu¬ 
ments in his hand) I offer in evidence two shipment mem¬ 
oranda, one dated February 11, 1941, and one September 
12, 1942, as typical of the shipping memoranda used in 
these contract carrier shipments. 

Mr. Walker: I can’t consent to the fact they are typical. 

Hv the Board: He testified that they were—now he 
offers them in evidence. 

Mr. Walker: I will object to them with the statement 
that they are typical. 

Mr. Cairo : These are part of the batch of memoranda 
shipments that have just been testified to as being typical 
and I now make the offer. 
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By the Board: Is it your contention Mr. Walker, that in 
order to prove that all this merchandise shipped by con¬ 
tract carrier to Payne, was shipped in accordance with those 
shipping memoranda, that as to each transaction you will 
not be content with anything except the shipping memoran¬ 
dum itself? 

Mr. Walker: No, sir, that is not my contention. The wit¬ 
ness has identified these shipping memoranda as having 
been similar to those prepared by him, or his company, in 
the sales to Payne. I object to the introduction as being 
identical of all the sales covered bv these memoranda. 
46 By the Board: By which memoranda? 

Mr. Walker: The ones being introduced. 

By the Board: They cannot be typical of themselves— 
the offer is of these memoranda as being typical of all 
memoranda, of all sales to Payne during the two years in¬ 
volved. That testimony is that all the merchandise shipped 
to Payne during this period was accompanied by a ship¬ 
ping memorandum and instead of offering that one, which 
would be considered the best evidence, namely, to produce 
the shipping memorandum for each transaction, he intro¬ 
duces a handful and says “The contents are just like this.” 
(Indicating). What I am trying to find out from you is, 
are you raising the objection on the best evidence rule, that 
you can’t offer what has been testified to as being a typical 
document, hut that you have to produce the entire series 
of documents? 

Mr. Walker: No, sir. I will ask a few questions. 

Mr. Klingensmith, were any of the sales or shipping 
memoranda vou have identified, altered or changed in anv 
respect from those which are now being introduced into 
evidence ? 

A. No, sir. 

Mr. Walker: There were, no additional notations or 
memoranda, or changes which did not appear on those and 
yet might have appeared on some of the others? 

A. I don’t believe I quite follow your question. 
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47 Mr. Walker: Do any of the memoranda covering 
the sales made to Payne contain any terms that did j 

not appear on these three typical communications? 

A. No, sir. 

Mr. Walker: Or any less. 

A. No, sir. 

Mr. Walker: All right, that’s all. 

By the Board: Let me ask this. During 1941 or 1942 in 
respect of shipments to Payne, were there ever any varia- j 
tions of terms from those printed on those forms? 

A. No, sir. j 

Mr. Walker: That clears it up. 

By the Board: Then we will receive in evidence Peti¬ 
tioner’s Exhibits “6” and “7”. 

Q. I show you Exhibit “6”, shipping memorandum, andj 
ask you when is that pink form attached and under whatj 
circumstances, if you know? A. Well, we receive both pinkj 
and yellow on Payne’s shipments. Those are shipments j 
from Crescentville plant on the outskirts of Philadelphia. 

I don't know which is -which to differentiate between the 
two. The yellow one is definitely—Exhibit 4 ‘ 7 ” is definitely 
recognized as having come from Crescentville and issued 
bv Crescentville. Exhibit “6” is definitelv recognized as 
having come from our factory in Philadelphia, Pennsyl¬ 
vania. 

By the Board: What is meant by the expression 44 Traf¬ 
fic Department” on Exhibit 44 7”? 

A. X don’t know. 

48 By the Board: When you sent an order in you! 
didn’t know whether you would get back a pink or 

yellow paper? 

A. No, sir. 

By the Board: You didn’t know where it was going to 
be filled ? j 

A. No, sir. 

By the Board: Am I correct in assuming that whetheii 
or not you got a yellow or pink paper didn’t depend on thd 
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nature of the transaction, but only on the place from which 
the shipment was made? 

A. That's right, sir. 

Mr. Cairo: I offer in evidence Exhibits “6” and “7”. 

Mr. Walker: No objection. 

Q. Mr. Klingensmitli, this wholesale distributor’s con¬ 
tract you have with Payne, is that or is it not the standard 
form used throughout the country? A. Yes, for all our dis¬ 
tributors. 

Mr. Walker: I object to that. 

Mr. Cairo: That’s all. 

Cross-Examination 

Bv Mr. Walker: 

•* 

Q. How many persons vrere employed at your Washing¬ 
ton branch office during 1941 and 1942? A. Fifteen. 

Q. And how many of that fifteen were salesmen during 
1941 and 1942? A. Six. 

Q. Did those salesmen during those years solicit orders 
from District of Columbia customers on prospective busi¬ 
ness—prospective customers? A. Yes, sir. 

49 Q. Did they solicit E. J. Payne Company during 
those two years? A. Just one salesman works on that 
class of business. 

Q. Do you have a warehouse in the District? A. No, sir. 

Q. Did you during this period? A. No, sir. 

Q. I now refer to Exhibits “6” and “7” and ask you 
whether you had anything to do with the preparation of 
these shipping memoranda during the years 1941 and 1942? 
A. I did not. 

Q. I now refer to Exhibits “4” and “5” and call your 
attention to the notation in the right-hand corner of each— 
“Effective March 15, 1940.” Have there been changes in 
that memorandum from time to time? A. No, sir. 

Q. This is the only operating policy that the company has 
ever had to your knowledge? A. I would like to change my 
! answer to say since I became branch manager in 1940 this 



35 


is the only form I have known. When I answrered it first I| 
thought you meant 1941 and 1942. 

Q. Where are the payments for these sales made—to you; 
directly or to the home office in Philadelphia? A. To Phila-I 
delphia, all of them. 

By the Board: Who sends the bills out? 

A*. Philadelphia. j 

Q. Now has there ever been an occasion after you have! 
put the order in with your home office and the goods bave| 
been shipped where those goods were lost in transit? A.j 
I don’t recall them ever having been definitely lost. 

Q. Or damaged? A. Yes, damaged. 

50 Q. Were some of those shipments to Mr. Payne? 

A. Yes. 

Q. Can you recall whether Mr. Payne then made a claim! 
upon you for the loss of those goods or did you make it! 
upon the railroad? A. Mr. Payne— 

By the Board: Has it been shown they were shipped by! 
railroad? 

Mr. Walker: Strike out that last question. 

Q. In those cases where the goods were either lost orj 
damaged, the goods which were being shipped by common! 
carrier to Mr. Payne, did he make a claim upon you for 
recovery of the shipping price of those goods? A. No, sir. 

Q. Did he call your attention to the fact that the goods! 
were damaged? A. Yes. 

Q. Did you make a claim upon the contract carrier? A.j 
No, sir. 

Q. Did the home office? A. No, sir. 

Q. Did Mr. Payne? A. Yes. 

Q. Ilow did he do that? A. I don’t know exactly how he! 
did it. I didn’t see him do it. He told me he did realize! 
that it was his responsibility—whether he wrote a letter, Ij 
don’t know’. 

Q. Now: do you knowr whether or not this contract carrier! 
delivers the goods into the District in his truck to Mr. 

Payne’s place of business? A. Yes, sir. 

Q. In every case? A. Yes, sir. 
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i Q. I)o you know whether or not in any of the ship¬ 
ments to Mr. Pavne during the vears 1941 and 1942 Mr. 
Payne ever paid the freight charges on those shipments? 
A. Yes, Mr. Payne has paid freight charges in instances 
where we have shipped less than 25 batteries. The terms 
have been f.o.b. factory, transportation charges collect. 

Q. In all other instances was the freight paid by you. 
When I say “you" I speak of the Electric Storage Battery 
Company. A. Yes, our terms in all instances are f.o.b. 
factorv and in accordance with our contract where he or- 
ders a full shipment of batteries,—that is, in excess of 25 
batteries we prepay the freight. 

Q. In those instances where you paid the freight, or pre¬ 
paid, if you prefer, do you then separately bill Mr. Payne 
for the freight charges? A. I don’t get it. 

Q. In those instances where the Electric Storage Battery 
Company pays the freight to the contract carrier, does the 
company then, or subsequently bill Mr. Payne for the 
freight in a separate bill? A. On shipments of 24 batteries 
we don't bill Mr. Payne separately for the transportation. 

Q. And those under 24? A. They are shipped collect. 
i Bv the Board: Carrying charges collect? 
i A. Yes, transportation charges collect. 

I Q. Will you explain to me what the expression “Less 
‘SGA’ Allowance of 1 % on” means? A. “SGA” 
52 allowance is an allowance made to distributors to 
take care of adjustments on short-life batteries. 

Q. What does “Less ‘SGA’” mean? A. Service guaran¬ 
tee adjustment. 

Q. In those instances of shipments of 24 batteries, or 
less, where you ship collect to Mr. Payne, does Mr. Payne 
actually pay the freight upon receipt of that from the con¬ 
tract carrier? A. Yes. 

Q. Do you subsequently make any adjustment of that 
freight he has paid? A. No, sir. 

Q. Now did your branch office here in the District have 
any repair or adjustment salesmen during 1941 and 1942? 
A. Salesmen for that work? 
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Q. Yes. A. No, sir. 

Q. You are familiar with the sales of your office? A. Yesj. 

Q. Did you have the right as the manager of the Wash¬ 
ington branch during 1941 and 1942 to close any sales? 

Mr. Cairo: I may say that is covered by the agreed stip^ 
ulation. 

Mr. Walker: 1 withdraw the question. 

Mr. Cairo: We stipulated on that point—that Mr. Klin^ 
gensmith didn’t have authority. It has to be closed by the 
Philadelphia office. 

53 Q. Do you know whether or not during the vear£ 
1941 and 1942 the Electric Storage Battery Company- 
shipped any goods into the District of Columbia on a bill of 
lading with draft attached? A. Government bill of lading, 
yes. I don’t know of any sight draft bill of lading. 

Q. Can you say the company did not? A. I believe I can, 
ves. 

* I 

Q. Now can you tell me whether or not the Electric Stor¬ 
age Battery Company paid any premiums on insurance, in¬ 
suring goods during those years which were shipped into 
the District of Columbia? A. They paid none that T kno^ 
of. | 

Bv the Board: What do vou mean? Goods in transit, 
or Philadelphia or Washington? 

Mr. Walker: Shipped into the District. 

By the Board: Covering them while in transit? 

A. T don’t know of any but if any arrangements were 
made in Philadelphia I wouldn’t know it. 

Q. Even though you had solicited the order here in th<j' 
District? A. They may. We don’t specify it on our order. 

Q. This branch office, do you own that building and land 
on which it is situated? A. No, sir, we rent it. 

Q. Did you as the Washington manager of the branch 
office here during 1941 and 1942 follow up any of your sale>* 
to the customers in the District of Columbia to see whether 
or not the goods which you sold did meet with the require¬ 
ments and specifications. A. Well, you could call it a folj- 
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low-up, I guess. Our customers are well-established cus¬ 
tomers. We deal with them repeatedly. We don’t 

54 have the type business where a man comes in and 
makes a purchase and you don’t see them again. 

They tell us definitely whether the material they receive is 
satisfactory or not. 

Q. Mr. Klingensmith, do you know whether or not the 
Electric Storage Battery Company of Philadelphia has any 
other contract carrier than Jos. T. Love? 

Mr. Cairo: I stipulated on that point too. 

A. T don’t know—I only know of one. 
i Q. Where is the E. J. Payne Company located? A. 1819 
L Street. 

; Q. That is in the same building you are in? A. That’s 
right. 

Q. Is the Electric Storage Battery Company incorpo¬ 
rated A. I don’t believe it is. I am not sure, however. 

Q. So that these shipments by contract carrier into the 
District of Columbia during the vear 1941 and 1942 were, in 
fact, delivered by Jos. T. Love, the contract carrier, to 1819 
L Street, Northwest? A. Yes. 

Q. Now who pays the rent on that building, 1819 L Street, 
N. W. ? A. On the company building? 

Q. Yes. A. E. J. Payne. 

0. Does the Electric Storage Battery Company sub-lease 
a part of it? A. The second floor, yes. 

' Q. How much rent do you pay for that a month? 

Mr. Cairo: T don’t think that is material. 

Bv the Board: I think it might be. 

A. Frankly, I don’t recall the exact figures—I will make 
i a iruess at it—$650 a month. 

55 Mr. Cairo: Was it the same thing in 1941 and 
1942? 

A. Tt is my recollection it has not changed any—same 
rental today as then. 

0. Do you know how many employees the Electric Stor¬ 
age Battery had in 1941 and 1942? A. No, sir. 
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Q. Can you estimate? A. Yes, total employees ten. 

Q. Are any employees of the E. J. Payne Company alsp 
employed by you? A. No, sir. 

Q. During the years 1941 and 1942 did any of the enj- 
ployees of the Eleetric Storage Battery Company sign rcj- 
eeipts on any batteries brought in by Jos. Love, the car¬ 
rier? A. Not to my knowledge. 

Q. Can you say that none were? A. Yes. 

Q. Now during the years 1941 and 1942 do you know ijf 
any sales were made to the Electric Storage Battery Conj- 
pany during those years on an installment basis? A. j[ 
don’t know of any made on such terms, no. 

J 7 ; 

Q. Do you know’ whether or not they were not made unddr 

such terms? A. What do vou mean—“installment”? 

* 

By the Board: You have answered the question. 

A. T just want to be sure of what he means. 

Bv the Board: What did vou mean when vou answered 
* %< 

“No”? 

A. I think of installment as buying something and pay¬ 
ing $ 1.00 down and not paying a fixed sum of monej. 
06 Q. Did you make any sales whereby the purchase 
price was deferred until after delivery of the prop¬ 
erty. or until after some part of the purchase price had 
been paid? A. No, sir. 

Bv the Board: Were these sold for cash or on a charge!? 
A. Payne has a regular account.' 

Bv the Board: No e.o.d. transactions? 

A. No, sir. ; 

By the Board: No sight draft with bill of lading? 

A. No, sir. 

7 _ i 

Q. Do you know whether or not E. J. Payne during 1941 
and 1942 bought batteries from any company other than 
the Electric Storage Battery Company? A. They did nop 
Mr. Walker: I think that is all. 
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Re-Direct Examination 
Bv Mr. Cairo: 

(*). Mr. Klingensmith, what portion of the premises is oc¬ 
cupied by Payne at 1819 L Street? A. He has the com¬ 
plete ground fioor as a sales office—cars drive in for ser¬ 
vice. He has ignition service, etc., repairing and charging 
batteries. On the second floor which we think of as a bal¬ 
cony floor, we rent that. It is simply over about one-half of 
the first floor of the building. He has his own staff there 
and some storage space. 

By the Board: Storage for batteries? 

A. He has various materials up there, ignition equipment, 
cable, etc. 

57 By the Board: I was wondering whether it was 
material or files? 

A. No, sir, material. Then we rent the second floor of the 
building. That is the whole building. 

Q. Do you know whether or not the original lease was 
executed between Payne and the Electric Storage Battery 
Company? A. I don’t recall. I was with the Company hut 
I didn’t handle it. 

Q. Do you remember the year? A. No, I was not branch 
manager then. 

1 Mr. Cairo: I can get that very easily. I would like to get 
that in the record because my friend over here opened the 
question. I can get that from our main office. My recollec¬ 
tion is that it antedates 1939. 

1 Q. How many years prior to 1939 was that lease executed? 
A. I am willing to go back one year in my recollection be¬ 
yond 1939. 

Q. One year beyond 1939? A. It was about 1938. 

Mr. Cairo: I can still get the definite date for you if you 
want it. 

Bv the Board: If vou find there is much difference von 
can probably stipulate with Mr. Walker. 
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Mr. Cairo: I think the execution of that lease antedates 
considerably 1939. 

Mr. Walker: I don’t particularly want it. 

58 Examination 

! 

By the Board: 

Q. What does f.o.b. mean? A. Free on board. 

Q. Y'es, but what else does it mean ? A. It means that 
after they once deliver the material to the carrier the ifisk 
is on the purchaser. 

Q. Does the term have any reference to transportation 
charges ? A. The customer pays the transportation. 

Q. What 1 am asking is, does the term f.o.b. indicate vj/ho 
pays transportation charges i A. To me it does, sir. 

Q. In the business? A. Yes. It is a generally accented 
fact that the customer pays the transportation when sold 
f.o.b. 

Q. So would you say when Payne bought more than 24 
batteries it was not an f.o.b. transaction? A. No, it yas 
still an f.o.b. transaction but for some reason we may pre¬ 
pay the freight on occasion. 

Q. In a case of less than 24 batteries you do not prepay 
the freight? A. No. 

Q. So according to your definition that would be an f.o.b. 
transaction. Am I correct about that? A. Well, on occa¬ 
sions f.o.b. factory is qualified somewhat by a customer 
asking us to prepay the freight or pay on standard tennis 
set up. But to us in our industry f.o.b. factory, when tjhat 
is stated, that means the customer assumes the responsi¬ 
bility and pays the freight. 

Q. But in your transaction with Payne where he bought 
24 or more batteries, you prepay the freight. So it was 
either not an f.o.b. or it was f.o.b. modified. Wopld 

59 that be a correct statement? A. F.o.b. modified, I 
think you could say. 

Q. Did you say Payne is incorporated? A. I don’t kngw. 

Q. Does the Electric Storage Battery Company in gnv 
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way, directly or indirectly, participate in the profits of 
Payne ? A. No, sir. 

Q. Does Payne draw a salary or get a commission, or in 
any other way—or did he during these years—get any com¬ 
pensation, profit or income as a result of his dealings in the 
products of the Electric Storage Battery Company other 
than the profit ne made by selling them at a higher price 
than he paid for them? A. No, sir. 

Q. When Payne ordered batteries did he order them by 
written order or oral? A. Written order. 

Q. Can you produce any of those forms? A. No, sir, be¬ 
cause when we write our blank out we forward the custo¬ 
mer’s order to the general office. 

Q. You must have some blank forms, don’t you, in Wash¬ 
ington:' A. The customers issue their own form of order. 
We don’t carry any form order with us. 

iMr. Cairo: We could get Mr. Payne’s copies. He has 
them here. 

By the Board: I think I would like to see a typical order 
blank from Payne. 

Q. When Payne ordered those batteries he did so by writ¬ 
ten order in each case? A. Yes. 

GO Q. Single order, duplicate, triplicate or what? A. 

i He gives us a single copy of it. 

Q. When you get an order from Payne what do you do 
with it ? A. Write up an order what is known as the Wash¬ 
ington branch order, with the required number of copies, 
putting on there the information the customer gives us, giv¬ 
ing any clarification necessary, and that is sent to the fac¬ 
tory to fill the order. 

Q. Is that the document that is marked “Sales Office Or¬ 
der”? A. Yes. 

By the Board: That’s all. 

Mr. Cairo: Please mark this exhibit. 

(Whereupon the document was marked Petitioner’s Ex¬ 
hibit “8”). 
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Re-Direct Examination 
By Mr. Cairo: 

(^. Mr. Klingensmith, I show you this sales office order 
which has been referred to as being typical order by you t^ 
the main office on receipt of an order from Payne. It has 
been identified as Exhibit “8”. I will ask you wdiether that! 
is made up by your office and sent to Philadelphia ? A. It is^ 

Mr. Cairo: I offer this in evidence. 

By the Board: It will be received. That is the mediurp 
by 'which you convey to the Philadelphia office you have ad 
order? 

A. Yes. ! 

Bv the Board: What becomes of the original order the 1 
customer gives you? 

A. It is sent to the Philadelphia office, along with our 
blank order. 

61 Q. This refers to Payne’s order No. 4418? Aj 
Yes. 

I 

Q. You have no copy of Payne’s order? A. No. 

Q. Mr. Payne is on the first floor of your building, do yog 
think you could get the entire batch of orders in 1941 and 
1942 for the inspection of the Board? A. I believe so. 

Q. Will you produce those today ? A. Yes, I will try. 

By the Board: I don’t'want them. 

Mr. Walker: I don’t want them. 

Mr. Cairo: All right. Let it go. 

^ ! 
Re-Cross Examination 

By Mr. Walker: j 

i 

Q. Mr. Klingensmith, in paragraph nine of Petitioner’s 
Exhibits “1” and “2”, it has been stipulated to be thd 
fact that the freight charges incident to some of the fore^ 
going shipments via common carrier were prepaid by the 
petitioner. Now those foregoing shipments were the ship4 
ments referred to on page three, paragraph eight, the sec-j 
oml and fourth items under column one. and in this com 
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nection I ask you whether or not you know if, in those in¬ 
stances where the freight was prepaid by the Electric Stor¬ 
age Battery Company, a separate bill was made by the com¬ 
pany to the buyer for the freight charges? A. This ques¬ 
tion applies only to these two items? 

Q. Freight prepaid by shipment to common carrier? A. 
We would bill the customer then for the freight if it was 
f.o.b. factory. 

Q. I asked you whether or not you billed the customer for 
the freight in those instances where you shipped it by com¬ 
mon carrier and paid the freight yourself? A. 
62 Maybe I am dumb but I don’t follow your question 
at all. 

By the Board: Let’s say you shipped some batteries by 
railroad, which is a common carrier, and you prepay the 
freight. Did you absorb that freight charge or bill it to 
your customer? A. These items do not involve shipments 
to Payne. We do not absorb the freight charge. 

' Bv the Board: Then you would bill it to vour customer? 

A. Yes. 

Q. In those shipments, were all the shipments of the Elcc- 
trict Storage Battery Company to Payne made by contract 
carrier? A. Yes. 

Q. Did you make any shipments to any other customer by 
contract carrier? A. With the exception of this one item, 
$30,781, I would say no. 

Mr. Walker: That’s all. 

Examination 

Bv the Board: 

(^. These items shipped by common carrier to customers 
other than the United States Government, were they also 
shipped to customers other than Payne? A. Yes. 

Q. Why was there that difference—why did Payne get 
stuff by contract carrier? A. Payne always specified that 
his orders be hauled by J. T. Love company. 



Q. Why ? A. It was his experience that Love got his or- | 
ders here faster. Some other companies delayed them over j 
in Baltimore. 

63 Q. Why didn’t other customers get the benefit of j 
that same good service ? A. Why ! 

Q. Yes. Your company had a contract with Love. Why j 
didn’t they send all their stuff by him? A. He is only in¬ 
terested in whole truck loads. He doesn’t carry part loads. ' 
However, if he had room in a load he might put the stuff on 
and bring it down. 

Q. When you say common carrier in this document, what! 
do you mean, railroad? A. Railroad, and then other com-! 
panies will haul small shipments. 

Q. When you use the term common carrier, are you ex-! 
eluding trucks? A. No, I think of common carrier as any! 
one that runs from Philadelphia to Washington—truck ori 
railroad. 

Bv the Board: That’s all. 

Mr. Cairo: Were all shipments made to Payne for the! 
vears 1941 and 1942 bv contract carrier? i 

A. Only truck loads. 

Mr. Cairo: That’s all. 

Mr. Walker: That’s all. 

By the Board: Let the record show that petitioner will 
file brief October 10; respondent October 24. 

********* *i 

hi. 

EXHIBITS. | 

Petitioner’s Exhibit No. 1. 

i 

65 Agreed Statement of Facts 

i 

It is hereby stipulated by and between the parties hereto^ 
by their respective counsel, that the following facts shall b^ 
taken as true, provided however, that this stipulation shall 
be without prejudice to the right of either party to introf 
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duce other and further evidence not inconsistent with the 
tacts herein agreed upon to be taken as true. 

1. The Electric Storage Battery Company, petitioner 
herein, during the period hereinafter mentioned, was and 
now’ is a corporation organized and existing under the laws 
of the State of New Jersey, maintaining its statutory domi¬ 
cile at Camden, New Jersey, and its principal commercial 
or business domicile at 19th Street and Allegheny Avenue, 
Philadelphia, Pennsylvania. 

2. At all times hereinafter mentioned, petitioner was and 
is now engaged in the business of manufacturing and sell¬ 
ing electric storage batteries, parts thereof, and accessories 

therefor. 

66 3. Petitioner maintains a sales branch office at 

1819 “L” Street, N. W., Washington, D. C. All or¬ 
ders obtained by said District Office are subject to accep¬ 
tance and approval by the principal office in Philadelphia. 
When accepted and approved, said orders are tilled by the 
principal manufacturing plants in Philadelphia and are 
shipped from said plants f.o.b. factory or f.o.b. destination, 
as the case may be. The Company does not maintain a stock 
of goods in the District either in its own name or in the 
name of others. 

■ 4. At the times hereinafter mentioned petitioner did not 
use any of its own delivery equipment in making delivery 
of shipments into the District. It employed common car¬ 
riers for said purpose and one contract carrier. Said con¬ 
tract carrier w r as Joseph Love, and a true and correct copy 
of the contract between said carrier and the petitioner is 
hereto attached, made part hereof and marked Exhibit 
“D”. Said carrier was duly certificated under the Fed¬ 
eral Motor Carrier Act. (August 9, 1935, c. 498, 49 Stat. 
543 ; 49 U. S. C. A. Sec. 301.) Said carrier also transported 
property for other shippers not affiliated w T ith the peti¬ 
tioner. 

5. The tax controversy involved herein is the income tax 
for the calendar year 1941 in the amount of $1,609.71. Pe- 
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titioner alleges that $783.12 of said tax was improperly re-j 
ported and paid and should be refunded. The tax Assessor 
has allowed $190.19 as a refund, so that the amount disalj 
lowed by the Assessor, and, therefore, in controversy, is} 
the sum of $592.93. 

6. That pursuant to the provisions of The District of Co] 
lumbia Income Tax Act, Public* Act No. 225, Acts 1939 
(Chap. 15, Title 47, D. of C. Code), petitioner filed a return| 
on April 30,1942, with the Assessor for said District] 
07 reporting a taxable income for the calendar year 1941 
of $32,194.21, and the tax due thereon in the amount; 
of $1,609.71. Petitioner paid said tax to the Assessor as 
follows: 


April 30, 1942—$804.85 

Oct. 9, 1942—$804.86 I 

A true and correct copy of the material portions of said re-! 
turn is attached to, made part of the petition for appeal 
herein, designated as Exhibit “A”, and is incorporate^ 
herein by reference. 

7. That in calculating said taxable income petitioner asn 
signed $225,516.56 to gross receipt from sales and/or sern 
vices from sources within the District of Columbia, andj 
used this sum as the numerator of the allocation fraction! 
for the purpose of arriving at the District of Columbia ap^ 
portionment factor, viz., .0081538. 

8. The amount of $225,516.56 assigned by petitioner in itsj 
return as gross receipts from District of Columbia sources 
was made up as follows: 


i 

i 


i 


i 


i 
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Sales in Sales 

Controversy Admittedly 
as to Subject to 
Taxabilitv Tax Total 

m/ 

Sales to the United 
States Government: 

Shipped by 

Contract Carrier $ 237.50 $ 85,301.55 $ 85,539.05 

Shipped by 

Common Carrier 41.66 26,065.63 26,107.29 

Sales to Other Customers: 


Shipped by 
Contract Carrier 

Shipped by 
Common Carrier 

Charges for Services 
Performed within 
the District: 


82,829.60 82,829.60 

26,604.90 4,428.12 31,033.02 

7.60 7.60 


$109,713.66 $115,802.90 $225,516.56 

68 9. The freight charges incident to all of the fore¬ 

going shipments via contract carrier were prepaid by 
petitioner. The freight charges incident to some of the 
foregoing shipments via common carrier were prepaid by 
petitioner. 

10. On September 20, 1943 petitioner filed with the As¬ 
sessor for the District of Columbia formal claim for refund 
in the amount of $733.12 with respect to the 1941 income tax 
reported and paid. A true and correct copy of said claim 
is attached to, made part of the petition for appeal herein, 
designated as Exhibit “B”, and is incorporated herein by 
reference. 
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i 

i 

11. On March 24, 1944, by registered letter, duly received 
by petitioner, the Assessor allowed $190.19 of said claimjfor 
refund and disallowed the balance ($592.93). A true and 
correct copy of said letter is attached to, made part of .the 
petition for appeal herein, designated as Exhibit ”C”, $nd 
is incorporated herein by reference. 

i 

* * * • • * * * • i » 

Exhibit D 

i 

i 

69 Hauling Contract. 

This agreement made between Joseph Love, of 27146 
North 22nd Street, Philadelphia, Penn., ‘‘a Carrier,” apd 
The Electric Storage Battery Company, of Allegheny 
Avenue and 19th Street, Philadelphia, Penna., “a Ship¬ 
per,” on the day of June, A. D. 1938, 

"YVitnesseth: j 

1. Joseph Love in consideration of the payment of lmijl- 
ing charges in accordance with the schedule of rates, ruliis 
and regulations filed with the Interstate Commerce Com¬ 
mission over the territory designated in application for per¬ 
mit to operate as a contract carrier, to wit: Docket Number 
60102, M.F.-I.C.C. Number 2, agrees to transport not lei|s 
than 1,000,000 pounds of freight per annum, according tjo 
the needs of the Shipper, The Electric Storage Battery 
Company. (A copy of Table of Rates is attached hereto a'js 
pages 4, 5, 6, 7, 8 of M.F. - I.C.C. Number 2, Docket number 
60102. A copy of rules and regulations is attached hereto 
as page 3 of M.F. - I.C.C. Number 2, Docket number 60102) 

2. The Electric Storage Battery Company agrees to furl 
nish not less than 1,000,000 pounds of freight to be transl 
ported by Joseph Love, in accordance with the terms of 
this contract. 

3. The commodities to be transported are electric storage; 
batteries, and parts, and accessories thereof. 

4. The territory from, to, or within which said commodi-i 
ties will be transported, over irregular routes is as follows:| 

A. Between Philadelphia, Penna., on the one hand, and 


i 
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points and places in Connecticut, Delaware, Massachusetts, 
Marvland, New Jersev, New York and the District of 
Columbia, on the other. 

5. All commodities hauled in excess of 1,000,000 pounds, 
shall be paid for at the same rate of carriage as that 
charged for the minimum 1,000.000 pounds, subject how¬ 
ever, to anv rule or regulation of the Interstate Commerce 
Commission or anv change in rates or charges ordered or 
approved by the Interstate Commerce Commission. 

0. Notice of any increase in rates or charges shall imme¬ 
diately be given by Joseph Love to The Electric Storage 
Battery Company, before such increase shall become 
effective as to The Electric Storage Battery Company, and 
render it liable for any such increase. 

70 7. This contract shall run for the term of 1 year 

from the date of its execution, and shall thereafter 
run from year to year unless terminated by one party giv¬ 
ing the other 20 davs notice in writing of the intention to 
terminate the contract prior to the end of any yearly period. 

8. Neither party shall be responsible for delays, failure 
or omissions hereunder due to any cause beyond its con¬ 
trol, wheresoever arising and not due to its own negligence, 
including labor disturbances, riots, fires, earthquakes, 
floods, storms, lightning, epidemics, war, disorders, hostil¬ 
ities, expropriation or confiscation of property, interference 
by civic or military authority, whether legal or de facto, and 
whether purporting to act under some constitution, decree 
of law, or otherwise; acts of God, perils of the sea, etc., 
whether or not the cause he of the same class or kind as 

i those enumerated above, such enumeration being expressly 
understood to he in no wise inclusive of other causes oj* 
classes of causes. 

9. This contract is a personal contract and cannot be 
assigned without the written consent of the other party 
thereto. 

In witness whereof the parties hereto have hereunto set 
their hands the day and year first above written. 
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71 Agreed Statement of Facts. 

It is hereby stipulated by and between the parties hereto] 
by their respective counsel, that the following facts shall] 
be taken as true, provided however, that this stipulation! 
shall be without prejudice to the right of either party to| 
introduce other and further evidence not inconsistent with] 
the facts herein agreed upon to be taken as true. 

1. The Electric Storage Battery Company, petitioned 
herein, during the period hereinafter mentioned, was and 
now is a corporation organized and existing under the laws; 
of the State of New Jersey, maintaining its statutory donii-j 
cile at Camden, New Jersey, and its principal commercial 
or business domicile at 19th Street and Allegheny Avenue,; 
Philadelphia, Pennsylvania. 

2. At all times hereinafter mentioned, petitioner was and 
is now engaged in the business of manufacturing and selling! 
electric storage batteries, parts thereof, and accessories 

therefor. 

72 3. Petitioner maintains a sales branch office at! 

1819 L Street, N. W., Washington, D. C. All orders! 

obtained by said District Office are subject to acceptance! 
and approval by the principal office in Philadelphia. Whenj 
accepted and approved, said orders are filled by the prin-i 
cipnl manufacturing plants in Philadelphia and are.shipped; 
from said plants f.o.b. factory or f.o.b. destination, as the) 
case may be. The Company does not maintain a stock of! 
goods in the District either in its own name or in the namej 
of others. 

4. At the times hereinafter mentioned petitioner did not! 
use any of its own delivery equipment in making delivery! 
of shipments into the District. It employed common car-; 
riers for said purpose and one contract carrier. Said con-| 
tract carrier was Joseph Love, and a true and correct copy! 
of the contract between said carrier and the petitioner is! 
hereto attached, made part hereof and marked Exhibit! 





*‘D”. Said carrier was dulv certificated under the Fed- 

% 

eral Motor Carrier Act. (August 9, 1935, c. 498, 49 Stat. 
543; 49 U.S.C.A. Sec. 301). Said carrier also transported 
property for other shippers not affiliated with the peti¬ 
tioner. 


5. The tax controversy involved herein is the income tax 
for the calendar year 1942 in the amount of $996.58. Peti¬ 
tioner alleges that $724.73 of said tax was improperly re- 

* 

ported and paid and should be refunded. The tax Assessor 
has allowed $126.S0 as a refund, so that the amount dis¬ 
allowed by the Assessor, and, therefore, in controversy, is 
the sum of $597.93. 

6. That pursuant to the provisions of The District of 
Columbia Income Tax Act, Public Act No. 225, Acts 1939 
(Chap. 15, Title 47. D. of C. Code), petitioner filed a return 

on April 6, 1943, with the Assessor for said District, 
73 reporting a taxable income for the calendar year 
1942 of $19,931.55, and the tax due thereon in the 
amount of $996.5S. Petitioner paid said tax to the Assessor 
as follows: 


April 13, 1943—$498.29 
Xov. 22, 1943—$498.29 

A true and correct copy of the material portions of said re¬ 
turn is attached to, made part of the petition for appeal 
herein, designated as Exhibit “A”, and is incorporated 
herein by reference. 

7. That in calculating said taxable income petitioner as- 
signd $187,425.67 to gross rceipts from sales and/or ser¬ 
vices from sources within the District of Columbia, and 
used this sum as the numerator of the allocation fraction 
for the purpose of arriving at the District of Columbia ap¬ 
portionment factor, viz. .0052928. 

8. The amount of $187,425.67 assigned by petitioner in its 
return as gross receipts from District of Columbia sources 
was made up as follows: 
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i 


Sales to the United 
States Government: 

Sales in 
Controversy 
as to 

Taxability 

Sales 

Admittedly 
Subject 
to Tax 

1 

Total 

Shipped by 

Contract Carrier 

$ 307.81 

$20,368.49 

$ 20,676.30 

Shipped by 

Common Carrier 

1,979.59 

20,410.37 

22,389.96 

Sales to Other Customers: 


! 

Shipped by 

Contract Carrier 

112,142.73 

6,570.05 

| 

118,712.78! 

Shipped by 

Common Carrier 

21,866.85 

3,774.78 

1 

1 

25.641.63 j 

' i 

Charges for Services Per- 

o 

formed within the District: 

5.00 

5.00 

i 

E.TD 

IILW 

$136,296.98 
891.60 
135.405.38 

$51,128.69 

891.60 

52,020.29 

$187,425.67 

i 

i 

i 

74 9. The frei,e 

•ht charges incident to all of the fore- 


going shipments via contract carrier were prepaid ! 


by petitioner. The freight charges incident to some of the j 
foregoing shipments via common carrier were prepaid by j 
petitioner. 

10. On September 20,1943 petitioner filed 'with the Asses- j 
sor for the District of Columbia formal claim for refund in j 
the amount of $724.73 with respect to the 1942 income tax j 
reported and paid. A true and correct copy of said claim I 
is attached to. made part of the petition for appeal herein, j 
designated as Exhibit “B”, and is incorporated herein by j 
reference. 

11. On March 24, 1944, by registered letter, duly received j 
by petitioner, the Assessor allowed $126.80 of said claim j 
for refund and disallowed the balance ($597.93). A true j 
and correct copy of said letter is attached to, made part of ; 

I 

| 

I 

i 

i 



the petition for appeal herein, designated as Exhibit “C”, 
and is incorporated herein by reference. 
***«#••*•* 

Petitioner’s Exhibit No. 3 

77 Exidc Battery Wholesale Distributor Covtrn< /. 

Washington, D. C. Branch 

Memorandum of Agreement, made at Philadelphia, 
Pennsylvania, this Twenty-third day of Mav, 1940 bv and 
between The Electric Storage Battery Company, a corpor¬ 
ation of the State of New Jersey, and having its general 
Offices at Philadelphia, Pennsylvania, and a Branch at 
Washington, D. 0., hereinafter designated the Battery 
Company and E. J. Payne, having a place of business at 
1819 L Street, N. W., Washington, D. C., hereinafter desig¬ 
nated the Purchaser. 

In consideration of the mutual covenants, obligations 
and considerations hereinafter contained, the Battery Com¬ 
pany and the Purchaser have agreed and do hereby agree 
with each other as follows: 

First. The Battery Company agrees to sell to the Pur¬ 
chaser, and the Purchaser agrees to purchase from the Bat¬ 
tery Company, f.o.b. the Battery Company’s shipping 
points as designated from time to time, Exide Automotive 
Replacement Batteries, parts and battery service equip¬ 
ment, at the prices to Wholesale Distributors for the same 
as fixed from time to time by the Battery Company. Sched¬ 
ules of current Wholesale Distributor prices are attached 
hereto. 

Second. The Purchaser agrees to act as a Wholesale Dis¬ 
tributor for the Battery Company, selling, warehousing 
and distributing Exide Automotive Replacement Batteries, 
parts and service equipment to all classes of the battery 
trade in conformity with the sales policies and methods 
prescribed and within the trading area assigned by the 
Battery Company from time to time, and not to handle or 
sell any substitute for or imitation of Exide material. 
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Third. The Battery Company further agrees: 

(a) To keep the Purchaser informed as to sales policies 
and methods calculated to promote sales, improve service 
and increase good-will. 

(b) To advertise Exide Batteries through national me¬ 
diums. 

(c) To exert every effort to maintain the high quality 
and uniformity of Exide products. 

(d) To conduct the Battery Company’s business rela¬ 
tions with the Purchaser in accordance with the arrange¬ 
ments described in the Exide Wholesale Distributor Op¬ 
erating Policy folder as fixed from time to time by the Bai- 
terv Company and agreed herewith to be a part of this 
contract. Current folder is attached hereto. 

The Purchaser further agrees: 

(a) To bill and collect for all materials sold by the Pur¬ 
chaser, the Battery Company to be in no way responsibly 
for payments due the Purchaser for such materials. 

(b) To advertise locally, and at the Purchaser’s own ex¬ 
pense, the said Exide Battery Wholesale Distributor and 
the Purchaser as owner or proprietor thereof, in a manner 
and to an extent mutually satisfactory to the Battery Coni- 
pany and the Purchaser, and to actively solicit the sale of 
advertising and sales promotion material to the batter^ 
trade in conformity with the sales policies and methods pre!- 
scribed by the Battery Company from time to time. 

(c) To conduct the Purchaser’s business relations with 
the Battery Company and the battery trade in accordance 
with the arrangements described in the Exide Wholesale 
Distributor Operating Policy folder as fixed from time to 
time by the Battery Company and referred to above. 

(d) That all and any use by the Purchaser of the trade 
marks, trade names and printed material of the Battery 
Company, especially the trade names, Exide, Exide Bati 
teries, Hvcap, Sure-Start, Startex, Idex, Motrex, Exide 
Battery Service, Exide Battery Service Station, Exid^ 
Sure-Start Service and Sure-Start. Service shall be at all 




times wholly subject to the control and direction of the 
Battery Company, and the use or display by the Purchaser 
of the terms, Exide Batterv Service, Exide Battery Service 
Station, Exide Sure-Start Service and Sure-Start Service 
and the like shall be discontinued immediately upon the can- 
cancellation of this contract. 

(e) That all Purchaser's cost and expense of establish¬ 
ing and continuing the business contemplated by this con¬ 
tract, and all Purchaser’s cost and expense and loss of 
profits incident to the termination of the latter and conse¬ 
quent discontinuance of Purchaser’s Exide Battery busi¬ 
ness shall be borne solelv bv the Purchaser. 

» •• 

Fourth. The Purchaser further agrees: 

(a) That on termination of this contract or upon demand 
the Purchaser will discontinue the use of and will return 
to the Battery Company, transportation charges prepaid, 
all authorized signs, confidential sales, advertising, and ser¬ 
vice letters, price sheets, catalogues and any unused printed 
material furnished to the Purchaser bv the Batterv Com- 
pany without charge. 

(b) That if the Purchaser fails to return the said au¬ 
thorized signs, confidential sales, advertising and service 
letters, price sheets, catalogues and unused printed mate¬ 
rial, promptly on the termination of this contract or upon 
demand, the Battery Company may at once take possession 
of said material wherever it mav be found and remove same, 
all costs of such removal to be borne bv the Purchaser, or 
in lieu thereof the Battery Company may bring civil action 
against the Purchaser for damages for the value of said 
material, which value is mutually agreed between the Pur¬ 
chaser and the Battery Company to be tbe sum of $100.00. 

i Fifth. The Purchaser is not appointed to transact and 
shall not transact business, nor make contracts, with third 
persons in place of or on behalf of the Battery Company, 
and the Purchaser is not employed or permitted to repre¬ 
sent the Battery Company, or act for and in its stead. 

Sixth. Any prior contract between the parties in con¬ 
flict with this contract is hereby cancelled and annulled. 



! 

Seventh. This contract is not transferable, and it shall j 
continue in force until cancelled by either party. Two alter-; 
nate methods of cancellation are agreed upon. (1) The con- j 
tract shall be immediately cancelled in its entirety uponj 
the receipt by either party of written notice of cancellation | 
by registered mail from the other party: or (2) it shall be! 
cancelled upon the receipt by either party of thirty days’ j 
written notice of cancellation by registered mail from the j 
other party, but without prejudice to the right of the party j 
receiving the notice to immediately cancel in its entiretv. 

Eighth. Upon the cancellation of this contract, at any j 
time or by either party, there shall be no recovery by one j 
party from the other in respect to any loss of profits and 
damages, past or future, suffered or claimed to have been 
suffered, directlv or indirectly, bv such termination or bv 
its consequences, direct or indirect, and in that eventuality 
the respective parties agree to bear their own loss of profits 
and damages, but all accounts and bills for merchandise 
then accrued or due by the Purchaser shall be paid. 

In Witness Whereof, the parties hereto have duly exe- j 
cuted these presents in duplicate the day, month and year j 
first above written. 

THE ELECTRIC STORAGE BATTERY | 
COMPANY 

By (s) J. A. KLIN GEN SMITH 

Manager Washington Branch. \ 

E. J. PAYNE 
Witness: (s) J. Day Torrev 

i 

By (s) E. J. PAYNE j 

Witness: (s) B. C. Mackey 

This proposition will become void unless accepted and 
delivered to the Battery Company prior to.19.. j 

W. D. Contract No. 4 | 

W. D. Operating Policy Folder No. 4 
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78 Petitioner’s Exhibit No. 4 

Exide Wholesale Distributor Operating Policy 
Section on Transportation Arrangemeyits 

1. Batteries 

The Battery Company will prepay transportation on all 
complete batteries to the Wholesale Distributor’s main of¬ 
fice city or branch city except when quantities are in lots 
of from 1 to 24 which will be on a “collect” basis. All 
shipments are made f.o.b. the Battery Company’s shipping 
points. The Battery Company reserves the right to make 
all prepaid shipments by most economical carrier, method 
and routing, and to elect shipping point. 

2. Battery Parts, Accessories and Sendee Tools 

The Battery Company will make the same transporta¬ 
tion arrangements on battery parts, accessories and service 
tools as on batteries when such parts, accessories and ser¬ 
vice tools are shipped with batteries. When shipped sep¬ 
arately from batteries, transportation will be on a “collect” 
basis. Shipments are all made f.o.b. the Battery Company’s 
shipping points. 

3. Battery Service Equipment 

The Battery Company will prepay transportation on all 
battery service equipment to the Wholesale Distributor’s 
main office city or branch city or customer city when ship¬ 
ments of such material weigh 100 pounds or more. Ship¬ 
ments weighing less than 100 pounds will be made on a 
“collect” basis. Shipments are made f.o.b. the designated 
shipping points for battery service equipment, and the Bat¬ 
tery Company reserves the right to make all prepaid ship¬ 
ments by most economical carrier, method and routing. 

4. Claims Against Carriers 

All Exide materials are shipped f.o.b. the Battery Com¬ 
pany’s shipping point regardless of transportation costs 
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being “prepaid” or “collect”. Claims for shortages, 
breakage or damage in transit must be made by the Wholef 
sale Distributor as consignee. The Battery Company will 
assume no responsibility for them. 

i 

Petitioner’s Exhibit No. 5. 

i 

_ . . ! 
79 Exide Wholesale Distributor Operating Policy 

Section on Shipments for Wholesale Distributor’s Account 

1. Shipments of batteries, battery parts, accessories and 
service tools will be made by the Battery Company td 
Wholesale Distributor’s customers for the Wholesale Dis} 
tributor’s account and at the same cost to the Wholesale 
Distributor under the following conditions: 

(a) The same quantities, terms of sale and transportaj 
lion arrangements prevailing when the Wholesale Distrib¬ 
utor takes shipments directly will apply on shipments tcf 
the Wholesale Distributor’s customers, with the exceptioij 
that no “collect”, C.O.D. or sight draft shipments will b^ 
made. 

(b) Quantities of batteries, battery parts, accessories and 
service tools normally shipped directly to the Wholesale 
Distributor on a “collect” basis will be shipped to the 
Wholesale Distributor’s customers on a prepaid basis, and 
the Wholesale Distributor will be billed by the Battery 
Company for the transportation expense. 

(c) Shipments will be made only upon receipt of a bona^ 
fide written order from the Wholesale Distributor or aj 
written confirmation of a verbal order. 

(d) Shipments will not be made on the order of the! 
Wholesale Distributor who is not on a current open accountj 
basis with the Battery Company. 

i 

(e) All shipments will be made f.o.b. designated ship¬ 
ping points. 

(f) Any claims for breakage or damage in transit must! 
be made by the Wholesale Distributor’s customer, the con¬ 
signee. The Battery Company will assume no responsi-i 
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bilitv for them, nor will it assist the Wholesale Distributor 
or consignee in their efforts to collect claims. 

'2. Shipments of battery service equipment will be made 
for the Wholesale Distributor’s account under the same 
conditions regarding quantities, terms, transportation ar¬ 
rangements and at the same cost to the Wholesale Distribu¬ 
tor as prevail when the Wholesale Distributor takes such 
shipments directly. See Section on Transportation Ar¬ 
rangements. 
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IV. ADDITIONAL PAPERS. 

Filed May 2, 1044 j 

Docket No. 788. 

i 

84 Petition. 

I 

To the Board of Tax Appeals for the District of Columbia: 

The petition of The Electric Storage Battery Company, 
Respectfully Represents: 

1. It is a corporation organized and existing under and 
by virtue of the laws of the State of New Jersey, with i^s 
statutory domicile at Camden, New Jersey, and its prin¬ 
cipal commercial or business domicile at 19th Street and 
Allegheny Avenue, Philadelphia, Pennsylvania. It is en¬ 
gaged in the manufacture and sale of electric storage bat¬ 
teries. 

2. That it maintains a sales branch office at 1819 “LF 
Street, N. \\\, Washington, D. C. All orders obtained by 
the District Office are forwarded to the principal office ih 
Philadelphia where they are accepted. Said orders ade 
filled by the principal manufacturing plants in Philadel¬ 
phia and are shipped from said plants f.o.b. factory oir 
f.o.b. destination, as the case may be. The Company does 
not maintain a stock of goods in the District either in its 
own name or in the name of others. None of its own de¬ 
livery equipment is used in the delivery of these orj- 

85 ders. At the time of the transactions herein in¬ 
volved, the Company employed common carriers and 

a contract carrier for the delivery of its goods into thb 
District of Columbia. 

3. The tax controversy involved herein is the income tax 

•> 

for the calendar year 1942 in the amount of $996.58. As 
will hereinafter more fully appear, petitioner claims that 
$724.73 of said tax was improperly reported and paid and 
should be refunded. The tax Assessor has allowed $126.8([) 
as a refund, so that the amount disallowed by the Assessor], 
and, therefore, in controversy, is the sum of $597.93. 

4. That pursuant to the provisions of The District of 
Columbia Income Tax Act, Public Act No. 225, Acts 1939 



(Chap. 15, Title 47, D. of C. Code), petitioner filed a return 
on April 2, 1943, with the Assessor for said District, re¬ 
porting a taxable income for the calendar year 1942 of 
$19,931.55, and the tax due thereon in the amount of 
$996.58. Petitioner paid said tax to the Assessor as fol¬ 
lows : 

April 2, 1943—$498.29 

Nov. 22, 1943—$498.29 

i A true and correct copy of the material portions of said 
return is hereto attached, made part hereof and marked 
Exhibit “A”. 

5. That in calculating said taxable income petitioner as¬ 
signed $187,425.67 to gross receipts from sales and/or ser¬ 
vices from sources within the District of Columbia, and used 
this sum as the numerator of the allocation fraction for the 
purpose of arriving at the District of Columbia apportion¬ 
ment factor, viz. .0052928. 

1 6. That said sum of $187,425.67 included $136,296.98 
which petitioner received from sales of personal property 
made f.o.b. Philadelphia, Pennsylvania, and title to said 
property passed from petitioner to the respective pur¬ 
chasers without the District of Columbia. 

86 7. That Sec. 2(b) of the District of Columbia In¬ 

come Tax Act, as amended (Sec. 47-1502(b), Chap. 
15, Title 47, D. of C. Code), provides, inter alia, that in¬ 
come derived from sales whereby title passes and delivery 
is made outside the District, does not constitute “taxable 
income from District of Columbia sources”, within the 
meaning of said Act. 

8. That in the early part of 1943 (the exact date being 
unknown to the petitioner) it was ruled by said District’s 
Corporation Counsel that sales made under the circum¬ 
stances averred in paragraph 6 hereof, were not within the 
ambit of taxable income as contemplated by the aforesaid 
Act. 

i 9. Said sum of $136,296.98 should therefore be excluded 
from the numerator of the allocation fraction. As thus 
revised the numerator is $51,128.69, and the apportion¬ 
ment factor becomes .0014438, instead of .0052928. 
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10. The revised apportionment factor of .0014438 pro¬ 
duces a net taxable income of $5,437.05, and a tax of $271.85. 

11. The sum of $996.58, heretofore paid by petitioner 
for the year 1942, exceeds the amount legally assessable 
by $724.73. On September 1.9, 1943, petitioner filed formal 
claim for refund of said sum, to wit, $724.73, with the As¬ 
sessor for the District of Columbia. A true and correct 
copy of said claim is hereto attached, made part hereof, 
and marked Exhibit “B’\ 

12. That on March 24, 1944, by registered letter, duly 
received by petitioner, the Assessor allowed $126.80 of said 
claim for refund and disallowed the balance ($597.93). 
The reasons for his determination are fully set forth in said 
letter, a true and correct copy of which is hereto attached!, 

made part hereof, and marked Exhibit “C”. 

87 13. The amount of $187,425.67 erroneously assigned 

by petitioner in its return as gross receipts front 
District of Columbia sources was made up as follows: 

F.O.B. F.O.B. 

Factory, District of 
Philadelphia Columbia Total 

Sales to the United 
States Government: 

Shipped by 


Contract Carrier 

$307.81 $20,368.49 

$20,676.30| 

Shipped by 

Common Carrier 

1,979.59 20,410.37 

i 

i 

22,389.96 

Sales to Other Customers: 


1 

i 

1 

Shipped by 

Contract Carrier 

112,142.73 6,570.05 

i 

118,712.78! 

1 

Shipped by 

Common Carrier 

21,866.85 3,774.78 

1 

1 

25,641.63 

Charges for Services Per¬ 
formed within the District 

: 5.00 

5.00 


$136,296.98 $51,128.69 $187,425.67 
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14. The petitioner maintains that all the f.o.b. Philadel¬ 
phia sales in the above table, totalling $136,296.9S should 
have been excluded from the sum reported in Item B and 
Schedule M of the return as gross receipts from District 
of Columbia sources. The Assessor in his aforesaid deci¬ 
sion of March 24, 1944, ruled that only those f.o.b. Phila¬ 
delphia sales which were shipped by common carrier (i.e. 
$1,979.59 and $21,866.85) did not constitute sales within the 
District; but that those shipped by contract carrier (i.e. 
$307.81 and $112,142.73, totalling $112,450.54) were sales 
made within the District. This conclusion resulted in the 
disallowance of $597.93 as tax refund. 

15. The determination by the Assessor is based upon the 
following errors: 

A. That all shipments into the District by contract car¬ 
rier constitute income from District of Columbia 
88 sources. 

B. That all shipments by contract carrier into the 
District where petitioner prepaid the freight, title to the 
merchandise passed in the District, and, therefore, the pro¬ 
ceeds were taxable as constituting income from District of 
Columbia sources. 

C. That where merchandise is shipped by contract car¬ 
rier, freight prepaid, title thereto passes within the Dis¬ 
trict, notwithstanding the fact that the terms of sale are 
f.o.b., Philadelphia. 

D. That sales in the amount of $307.81 to the United 
States Government and to other customers in the amount 
of $112,142.73, aggregating $112,450.54, all shipped by con¬ 
tract carrier, were not made f.o.b. Philadelphia. 

16. The facts upon which the petitioner relies as the 
basis for this proceeding are as follows: 

A. Sales to the United States Government in the amount 
of $307.81 and to other customers in the amount of $112,- 
142.73, aggregating $112,450.54, shipped via contract car¬ 
rier, freight prepaid, were made f. o. b. Philadelphia. 

B. That title to said sales, amounting to $112,450.54, 
passed at Philadelphia, and not in the District of Columbia. 
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0. The contract carrier employed in the disputed ship4 
ments operated under and by virtue of the federal Motor 
Carrier Act (Aug. 9,1935, c. 498, 49 Stat. 543; 49 U. S. C. A. 
Sec. 301, et seq.) and had a Contract Carrier Permit, issued 
by the Interstate Commerce Commission, as required by 
said Act. Said carrier also transported property for other 
shippers not affiliated with the petitioner, and was at noj 
time in fact or in law an agent of petitioner. 

89 Wherefore, petitioner respectfully prays that th<^ 
Board hear this proceeding and reverse the Assessor; 
and allow claim for refund in the total amount as claimed! 
by petitioner, namely, $724.73. 
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Decision 


This proceeding came on to be heard upon the petition! 
filed herein, and upon consideration thereof, and of thej 
stipulation filed, and evidence adduced at the hearing on| 
said petition, it is by the Board this 19th day of February,! 
1945, 

Adjudged and Determined that income taxes for the cal-! 
endar vear 1942 were not erroneouslv collected from the! 
petitioner, The Electric Storage Battery Company, and that: 
said petitioner is not entitled to any refund thereof. 
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Docket No. 788. 


Petition of Taxpayer for Review by the United States Court! 
of Appeals for the District of Columbia of a Decision! 
by the Board of Tax Appeals for the District of Co¬ 
lumbia 

I 

I 

The Electric Storage Battery Company, the petitioner inj 
this cause, by Edward J. Dwyer, counsel, hereby files its; 
petition for a review by the United States Court of Appeals; 
for the District of Columbia of the decision of the Board; 
of Tax Appeals for the District of Columbia rendered Feb- 


I 
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ruary 19,1945, determining that proceeds from certain sales 
of personal property constituted taxable income from Dis¬ 
trict of Columbia sources within the meaning of the Dis¬ 
trict of Columbia Income Tax Act for-the calendar year 
1942, and affirming the Assessor’s disallowance of claim for 
refund in the amount of $597.93. 

I 

The petitioner is a corporation organized and existing 
under and bv virtue of the laws of the State of New' Jersey, 
maintaining its statutory domicile at Camden, New Jersey, 
and its principal commercial or business domicile at 19th 
Street and Allegheny Avenue, Philadelphia, Pennsylvania. 

100 II 

Nature of the Controversy 

1. The controversy involves the question of the taxabil¬ 
ity of proceeds from the sales of personal property by the 
petitioner to persons within the District of Columbia dur¬ 
ing the calendar vear 1942. 

2. Petitioner is engaged in the business of manufactur¬ 
ing and selling electric storage batteries, parts thereof, 
and accessories therefor. It maintains a sales branch office 
at 1S19 “L” Street, X. W., Washington, D. C. All orders 
obtained by the District Office are forwarded to the prin¬ 
cipal office in Philadelphia where they are accepted. Said 
orders are filled by the principal manufacturing plants in 
Philadelphia and are shipped from said plants f. o. b. fac¬ 
tory or f. o. b. destination, as the case may be. The Com¬ 
pany does not maintain a stock of goods in the District, 
either in its own name, or in the name of others. None of 
its owm delivery equipment is used in the delivery of 
these orders. All deliveries are made by contract carrier 
or common carriers, duly certificated under the Federal 
laws. 

3. Pursuant to the provisions of the District of Colum¬ 
bia Income Tax Act, petitioner filed a return on April 2, 
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I 

i 

I 

i 


1043 with the Assessor for said District, reporting a tax¬ 
able income for the calendar year 1942 of $19,931.55 and 
the tax due thereon in the amount of $996.58. Petitioner 
paid said tax. 

4. In calculating said taxable income, petitioner assigned 
$187,425.67 to gross receipts from sales and/or service^ 

from sources within the District of Columbia, and 
101 used this sum as the numerator of the allocation 
fraction for the purpose of arriving at the District 
of Columbia apportionment factor, viz. .0052928. 

5. That said sum of $187,425.67 included $136,296.98 
which petitioner received from sales of personal property 
made f. o. b. Philadelphia, Pennsylvania, and title to said 
property passed from said petitioner to the respective purl 
chasers without the District of Columbia, and, thereforel, 
did not constitute “taxable income from District of Co¬ 
lumbia sources”. 

6. The erroneous inclusion of said amount of $136,296.95f 
resulted in an overpayment of $724.73. On September 20^ 
1943, petitioner filed formal claim for refund of said suni 
of $724.73 with the Assessor for the District of Columbia^ 
On March 24, 1944, the Assessor allowed a refund in the, 
amount of $126.80, but disallowed the balance of $597.93) 
On May 2, 1944, petitioner filed an appeal with the Board of 
Tax Appeals for the District of Columbia from that portioi^ 
of the Assessor’s determination which disallowed refund 
in the amount of $597.93. 

m ! 

i 

The petitioner being aggrieved by the findings of fact! 
and conclusion of law contained in said findings and opin-i 
ion of the Board of Tax Appeals, and by its decision en-i 
tered in pursuance thereto desires to obtain a review! 
thereof by the United States Court of Appeals for the Dis¬ 
trict of Columbia. 

i 

» «.• * • * • • * •; 
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IN THE 

United States Court of Appeals 

For the District of Columbia 

i 

i 

No. 8997-8 

i 

i 


The Electric Storage Battery Company, Petitioner . 


District of Columbia, Respondent. 

i 

i 

— 

i 

i 

BRIEF FOR RESPONDENT 


COUNTER-STATEMENT OF THE CASE 

Note: Although not in every instance verbatim, the italij 
cized portions of the following counter-statement represen^ 
those facts in said statement which were included by the 
Board in its findings of fact. 

These cases involve the liability of the Electric Storage Batf 
tery Company, hereinafter referred to as “petitioner”, fot 
District of Columbia corporation income taxes on certain ini 


i 

I 
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come realized by it during the calendar years 1941 and 1942 
(App. 46, 52). 

Petitioner was incorporated, under the laws of New Jersey, 
and during the years involved, had its principal place of busi¬ 
ness in Philadelphia, Pennsylvania, and was engaged in the 
business of manufacturing and selling electric storage bat¬ 
teries, parts thereof and accessories therefor (App. 46, 51). 

During all of 1941 and 1942, petitioner had a sales branch 
office in the District of Columbia (App. 24, 25) which w r as 
located at 1S19 L Street, N. W. (App. 3S). Fifteen persons, 
six of whom w’ere salesmen, were employed by petitioner at 
its Washington branch office during said years. The six sales¬ 
men solicited orders from District of Columbia customers on 
prospective business (App. 34). 

The aforesaid Washington branch office was in charge of a 
manager whose duties as such were to see that the policies 
established by the Philadelphia office were put into effect and 
adhered to; to assist the salesmen; to supervise all orders re¬ 
ceived from customers; to supervise the clerical force and, in 
general, to run the branch. Those duties were the ones per¬ 
formed by said manager in 1941 and 1942. Said manager read 
all correspondence which came in and went out of the office 
(App. 25). 

Petitioner did not have a warehouse in the District in 1941 
and 1942 (App. 34). 

One E. J. Payne Company paid the rent on said premises 
located at 1819 L Street, N. W., and from said E. J. Payne 
Company petitioner subleased the second floor thereof (App. 
38). 

During all of 19J+1 and 1942 a written contract was in force 
between petitioner and E. J. Payne (App. 29). Said contract 
bears the notation “Washington, D. C. Branch’' (App. 54). 
By its terms, said contract was made on May 23, 1940, and 
purports to have been made at Philadelphia, Pennsylvania 
(App. 54). The contract w r as signed, with respect to peti¬ 
tioner, as follows: 
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“THE ELECTRIC STORAGE BATTERY COMPANYj 
By J. A. KLINGENSMITH 

i 

Manager Washington Branch.” 

(App. 57). 

The contract is designated as “Exide Battery Wholesale Dis¬ 
tributor Contract”. In said contract, petitioner was desig¬ 
nated as “the Battery Company ” and said E. J. Payne wgs 
designated as “the Purchaser ” (App. 54). 

Under the terms of said contract, petitioner agreed to sell to 
Payne and Payne agreed to purchase from petitioner, “f.o.b. 
the Battery Company’s shipping points as designated frotn 
time to time, Exide Automotive Replacement Batteries, parts 
and battery service equipment, at the prices to Wholesale Dis¬ 
tributors for the same as fixed from time to time by the Bat¬ 
tery Company ”. In the contract it was stated that “Sched¬ 
ules of current Wholesale Distributor prices” were attached tjo 
the contract (App. 54). • 

Under said contract, Payne agreed “to act as a Wholesale 
Distributor” for petitioner, selling, warehousing and distrib¬ 
uting batteries, parts and service equipment in accordance 
with the sales policies and methods prescribed and within tKf. 
trading area assigned by petitioner from time to time, and nqt 
to handle or sell any substitute for or imitation of petitioner ;S 
material (App. 54). Under said contract, Payne further 
agreed to bill and collect for all goods sold by him, the peti¬ 
tioner to be in no way responsible for payments due Payne for 
such goods; to advertise petitioner’s products locally at his ex¬ 
pense in the amount and to an extent mutually satisfactory tg 
petitioner and himself, and to solicit the sale of advertising 
and sales promotion material to the battery trade in conforms 
ity with the sales policies and methods prescribed by petitioner 
from time to time; and to conduct his business relations wit )ji 
petitioner and the battery trade in accordance with arranged 

ments described in an “Exide Wholesale Distributor Operating 

! 

i 

# 
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; 
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Policy Folder’ as fixed from time to time by petitioner (App. 
55). 

On its part, petitioner agreed to keep Payne informed as to 
sales policies and methods calculated to promote sales, im¬ 
prove service and increase good will; to advertise its batteries 
through national mediums; to exert every effort to maintain 
the quality and uniformity of its products; and to conduct its 
business relations with Payn-e in accordance with the arrange¬ 
ments described in the “Exide Wholesale Distributor Operat¬ 
ing Policy Folder” as fixed from time to time by it (App. 55). 

Said “Exide Wholesale Distributor Operating Policy Folder” 
was attached to the contract and agreed to be a part of said 
contract (App. 55). 

On his part, Payne further agreed that his cost and ex¬ 
pense of establishing and continuing the business contem¬ 
plated by the contract and all of his cost and expense and loss 
of profits incident to the termination of the contract and con¬ 
sequent discontinuance of petitioner’s business should be borne 
solely by him (App. 56). 

In said contract it was further provided that Payne was not 
appointed to, and should not, transact business, nor make con¬ 
tracts, with third persons in behalf of the petitioner, and that 
Payne was not employed or permitted to represent petitioner, 
or act for or in its stead (App. 56). 

There were other terms of the contract which are not be¬ 
lieved to be relevant or material to any issue involved in this 
case (App. 56, 57). 

Said “Exide Wholesale Distributor Operating Policy” was 
divided into tw’o general parts, one part being designated as 
the “Section on Transportation Arrangements” and the other 
as the “Section on Shipments for Wholesale Distributor’s Ac¬ 
count” (App. 5S, 59). 

That part of the so-called operating policy designated as the 
“Section on Transportation Arrangements” contained , among 
others, the following provisions: 
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“1. Batteries 

The Battery Company will prepay transportation 
on all complete batteries to the Wholesale Distribu¬ 
tor's main office city or branch city except when quan¬ 
tities are in lots of from 1 to 24 which will be on a 
‘collect’ basis. All shipments are made f.o.b. the Bat¬ 
tery Company's shipping points. The Battery Com¬ 
pany reserves the right to make all prepaid ship¬ 
ments by most economical carrier, method and rout¬ 
ing, and to elect shipping point. 

“4 • Claims Against Carriers 

All Exide materials are shipped f.o.b. the Battery 
Company’s shipping point regardless of transporta¬ 
tion costs being 4 prepaid’ or ‘collect’. Claims for 
shortages, breakage or damage in transit must be 
made by the Wholesale Distributor as consignee. The 
Battery Company will assume no responsibility for 
them.” (App. 58, 59). 

That part of said policy designated as the “Section on Ship-j 
ments for Wholesale Distributor’s Account” provided that! 
shipments of petitioner’s goods would be made by it to thej 
wholesale distributor’s customers for the wholesale distribu¬ 
tor’s account and at the same cost to the wholesale distributor 
under, among others, the following conditions: 

“(c) Shipments will be made only upon receipt of a 
bona-fide wTitten order from the Wholesale Distrib¬ 
utor or a written confirmation of a verbal order. 

“(d) Shipments will not be made on the order of 
the Wholesale Distributor who is not on a current 
open account basis with the 4 Battery Company” 
(App. 59). 

Neither the WTitten contract between petitioner and Payne! 
itself nor the so-called operating policy w-hich w*as made a part 
of said contract contained any provision to the effect that or-! 
ders obtained by the Washington branch office were subject to j 
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acceptance and approval by the principal office in Philadel¬ 
phia (App. 54-60). 

One of the salesmen employed at the Washington branch 
office of petitioner workeH on its business with Payne (App. 
34), and in 1941 cold 1942, petitioner sold certain of its prod¬ 
ucts to Payne (App. 27). 

Petitioner has no blank forms of orders for use by cus¬ 
tomers; the customers issue their own form of order (App. 42). 

With respect to each of the sales made to Payne, he gave a 
single copy of a written order to a representative of petitioner 
connected with its Washington branch office (App. 42, 43). 
The written orders given by Payne in 1941 and 1942 were then 
“supervised” by the manager of petitioner’s Washington of¬ 
fice (App. 25). Since the orders which Payne gave as afore¬ 
said in 1941 and 1942 were not introduced into evidence (App. 
43), it is impossible to state the contents of the same. There, 
is nothing in the record to indicate that Payne was ever noti¬ 
fied that his orders were being sent to Philadelphia, much less 
that such orders had been approved or rejected (App. passim). 
So far as the record discloses the next contact Payne had with 
petitioner after he had given his order was the receipt by him 
of the goods and/or a shipping memorandum (App. 31). 

From the information contained on customers' orders (which 
are, as hereinbefore mentioned, on forms issued by such cus¬ 
tomers ) (App. 42), petitioner’s branch office representatives 
prepared what is designated as a "SALES OFFICE ORDER” 
(App. 26, 42, 63). The original orders which Payne gave to 
petitioner were sent by petitioner to its Philadelphia office 
along with said “Sales Office Order” (App. 43), "to fill the or¬ 
der” (App. 42). The “s^les office order” contained, among 
other things, the notation: 

“Approved for Branch Office 


(Do Not Typewrite)” 




Petitioner’s Exhibit 8 which was introduced in evidence 4 s 
being a typical order by the Washington branch to the main 
office was. apparently approved for the Washington branch 
office by one J. Day Torrey (App. 43, 63). • 

Said typical order also contained a notation as follows 


“ CREDIT APPROVED 
SHIPMENT AUTHORIZED 

__V_Open Account 

_Order Notify B/L-S/D 

_C. 0. D. 

_New* Account 

CREDIT DEPARTMENT 
By_C. K_" 


Upon receipt of the orders from the Washington branch 
office at the Philadelphia office, the goods were charged to 
Payne’s account (App. 39, 63) and shipped to him by peti¬ 
tioner, either from Philadelphia or from Crescentville, on tile 
outskirts of Philadelphia, the shipping point being determined 
by petitioner at its Philadelphia office (App. 33). 

Certain of the goods purchased by Payne from petitioner 
were transported from petitioner’s shipping points in either 
Philadelphia or Crescentville, by one Joseph Love, contract 
carrier by motor truck, operating under Part II of the Inter¬ 
state Commerce Act (49 U.S.C. Title 49, Chap. 8), (App. 27, 
46, 51) to Payne at said premises 1819 L Street, N. W. (App. 
38). The shipments were so transported pursuant to a contract 
between said Joseph Love and petitioner (App. 46, 51). 

The aforesaid contract was entered into between petitioner 
and said Love in June 1938, and is designated as “Hauling 
Contract”. Under the terms of said contract, Love agreed to 
transport not less than 1,000,000 pounds per year of electric 
storage batteries, and parts, and accessories thereof, for peti¬ 
tioner in consideration of the payment by petitioner of hauling 
charges in accordance with the schedule of rates, rules arid 
regulations filed with the Interstate Commerce Commission 
over the territory designated in Love’s application for permi$- 
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sion of the Interstate Commerce Commission to operate as a 
contract carrier. Petitioner agreed to furnish not less than 
1,000,000 pounds of freight per year to be transported by Love 
in accordance with the terms of the contract (App. 49). 

Among other things, said “Hauling Contract” provided that 
neither petitioner nor Love should be responsible for delays, 
failure, or omissions due to any cause beyond their control 
and not due to negligence (App. 50). 

1 By its terms, the hauling contract was a personal one w'hich 
. could not be assigned without the written consent of the other 
party (App. 50). 

i When the goods were shipped to Payne petitioner sent him 
shipping memoranda (App. 31) which contained notations to 
the effect that petitioner was not liable for damages to goods 
in transit, that its responsibility ceased when it delivered the 
material in good order to the transportation company, and that 
all claims for loss or damage in transit should be made against 
the carrier (App. 61, 62). 

The shipments so made by petitioner to Payne during 191+1 
amounted to $82,829.60 (App. 28) and those so made during 
19J+2 amounted to $112,11+2.78 (App. 30). Petitioner paid the 
transportation charges on said shipments and was not reim¬ 
bursed therefor (App. 36, 48, 53). 

STATUTES INVOLVED 

Section 29(a) of the District of Columbia Income Tax Act, 
53 Stat. 1100, (Section 47-1529, D. C. Code 1940) provides 
that: 


“(a) Duties of assessor.—The assessor is hereby 
required to administer the provisions of this chapter. 
The assessor shall prescribe forms identical with those 
utilized by the Federal Government, except to the 
extent required by differences between this chapter 
and its application and the Federal Act and its appli¬ 
cation. He shall apply as far as practicable the ad- 



ministrative and judicial interpretations of the Fed¬ 
eral income tax law so that computations of income 
for purposes of this chapter shall be, as nearly as 
practicable, identical with the calculations required 
for Federal income tax purposes. As soon as practi- u 
cable after the return is filed the assessor shall exam¬ 
ine it and shall determine the correct amount of the 
tax.” 

i 

I 

Subsection 12 of Section 43 of the District of Columbia 
Income Tax Act, 53 Stat. 1105, (Section 47-1543(12), D. C. 
Code 1940) reads as follow’s: 

“The w’ords ‘trade or business’ include the engag¬ 
ing in or carrying on of any trade, business, profes¬ 
sion, vocation or calling, or commercial activity in 
the District of Columbia; and include the perform¬ 
ance of the functions of a public office.” 

• ■ i 

Section 46(a) of the District of Columbia Income Tax Act, 
56 Stat. 45, (Section 47-1546(a), D. C. Code 1940, Supp. IV), 
provides that: 

I 

“LICENSES.—(a) Every corporation (except 
those expressly exempt from the tax imposed by this 
chapter) engaging in or carrying on any business, or 
receiving income from District of Columbia sources, 
shall obtain a license so to do on or before the 1st 
day of January of each year: Provided, That such 
license for the calendar year 1942 may be obtained 
within sixty days after February 2, 1942. Applica¬ 
tions for licenses shall be upon forms prescribed and 
furnished by the Commissioners, and each applica¬ 
tion shall be accompanied by a fee of $10.” 

I 

Section 19 of the Uniform Sales Act, 50 Stat. 33, (Sectioh 
28-1203, D. C. Code 1940) provides that: 

“Unless a different intention appears, the follow¬ 
ing are rules for ascertaining the intention of the 
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parties as to the time at which the property in the 
goods is to pass to the buyer: 

* * * 


“Rule 5. If the contract to sell requires the seller 
to deliver the goods to the buyer, or at a particular 
place, or to pay the freight or cost of transportation to 
the buyer, or to a particular place, the property does 
not pass until the goods have been delivered to the 
l buyer or reached the place agreed upon.” 

Section 22 of the Uniform Sales Act, 50 Stat. 35, (Section 
28-1206, D. C. Code 1940) provides that: 

“Unless otherwise agreed, the goods remain at the 
seller’s risk until the property therein is transferred 
to the buyer, but when the property therein is trans¬ 
ferred to the buyer the goods are at the buyer’s risk 
whether delivery has been made or not, except that— 

“(a) Whether delivery of the goods has been made 
to the buyer or to a bailee for the buyer, in pursu¬ 
ance of the contract and the property in the goods 
has "been retained by the seller merely to secure per¬ 
formance by the buyer of his obligations under the 
contract, the goods are at the buyer’s risk from the 
time of such delivery. 

I “(b) Where delivery has been delayed through 
the iault of either the buyer or seller the goods are 
, at the risk of the party in fault as regards any loss 
which might not have occured but for such fault.” 

Section 41 of the Uniform Sales Act, 50 Stat. 3S, (Section 
28-1301, D. C. Code 1940) provides that: 

“It is the duty of the seller to deliver the goods, 
and of the buyer to accept and pay for them, in ac¬ 
cordance with the terms of the contract to sell or 
sale.” 

Section 43 of the Uniform Sales Act, 50 Stat. 39, (Section 
28-1303, D. C. Code 1940) provides that: 



“(1) Whether it is for the buyer to take possession 
of the goods or for the seller to send them to the buyer 
is a question depending in each case on the contract, 
express or implied, between the parties. Apart from 
any such contract, express or implied, or usage of 
trade to the contrary, the place of delivery is the 
seller’s place of business if he have one, and if not his 
residence; but in case of a contract to sell or a sale of 
specific goods, which to the knowledge of the parties 
when the contract or the sale was made were in some 
other place, then that place is the place of delivery. 

* # 

i 

Section 46 of the Uniform Sales Act, 50 Stat. 40. (Section! 

2S-1306, D. C. Code 1940) provides that: 

i 

“(1) Where, in pursuance of a contract to sell or a 
sale, the seller is authorized or required to send the 
goods to the buyer, delivery of the goods to a carrier, 
whether named by the buyer or not, for the purpose .1 
of transmission to the buyer is deemed to be a deliv¬ 
ery of the goods to the buyer, except in the cases 
provided for in section 19, rule 5, or unless a contrary 
intent appears. 


SUMMARY OF ARGUMENT ! 

i 

% 

I. The contract in force between petitioner and Payne was 
made in the District of Columbia. 

II. The orders which Payne gave to petitioner and which re¬ 
sulted in the sales made in 1941 and 1942 were accepted and ap¬ 
proved by it in the District and did not therefore require ac¬ 
ceptance without the District before becoming binding. 

III. Title to the property sold by petitioner to Payne in 1941 
and 1942 and shipped to Payne by carrier under contract with 
petitioner did not pass from the seller to the buyer without th£ 
District 
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IV. The income derived from the sales in controversy was 
from District of Columbia sources. 

ARGUMENT 

i Preliminary Statement 

The cases at bar are important for upon the final decision of 
these cases may well depend the liability of many foreign 
corporations for payment of District of Columbia income 
taxes. 


I 

The contract in force between petitioner and Payne was made 

in the District of Columbia 

i‘The contract in force between Petitioner and Payne bears 
the notation “Washington, D. C. Branch” although it pur¬ 
ports to have been made at “Philadelphia, Pennsylvania” 
(App. 54). Said contract was signed-by E. J. Payne in his own 
behalf and in behalf of the petitioner by “J. A. Klingensmith, 
Manager Washington Branch.” One of the witnesses to the 
signatures of the contracting parties was “J. Day Torrey” 
(App. 57), who must have been employed at the Washington 
branch office because the typical sales office order was “Ap¬ 
proved for Branch Office” by “J. Day Torrey” (App. 64). 

! Said contract was the agreement between the parties, on 
the part of one to sell and on the part of the other to pur¬ 
chase petitioner's products. It is reasonable to assume that 
said contract was made in the District of Columbia in spite of 
the apparently contradictory terms of the contract since the 
record contains no explanation of w’hy it was necessary or rea¬ 
sonable for Mr. Payne and Mr. Klingensmith, both of whom 
had their places of business at 1819 L Street, N. W., Wash¬ 
ington, D. C., to go to Philadelphia to sign said contract, and 
there is no evidence that they did so. Compare Owens v. 



13 


i 


Hagenbeck-Wallace Shows Co., 58 R. I. 1G2, 192 A. 15S, l\2 
A. L. R. 113. 

There is nothing in the contract to indicate that the man¬ 
ager of the Washington branch office of petitioner did not haye 
authority to bind the petitioner by entering into said contract. 
There is nothing in the contract to indicate that it was sub¬ 
ject to confirmation, approval or rejection by any representa¬ 
tives or agents of petitioner employed at its Philadelphia 
office, or that petitioner’s contract with Payne was in fact cop- 
firmed or approved by anyone in petitioner’s Philadelphia 
office. * 

A binding contract was made between the parties in the 
District of Columbia for as this Court stated in Stem jv. 
Moneyweight Scale Co., 42 App. D. C. 162, 166: 

“* * * It is argued that under the authority of Cur¬ 
tis v. American Case & Register Co., 3S App. D. C. 

115, the defendant would be entitled to judgment on 
proof that he had notified the company not to send 
the scale. In the Curtis case the contract w*as not to 
be in force until accepted by the company, while in 
the present case the agent was authorized to consum¬ 
mate the contract. The defendant, therefore, could 1 
not withdraw from his contract unless it was induced 
by the misrepresentation of plaintiff’s agent.” 

I 

i 

II 

j 

The orders which Payne gave to petitioner and which resulted in 
the sales made in 1941 and 1942 were accepted and approved 
by it in the District and did not therefore require acceptance 
without the District before becoming binding 

The sales office orders which were prepared by petitioner 
are not “orders” in the sense that by such documents theifi- 
selves Payne agreed to purchase any of petitioner’s products 
since Payne did not prepare such orders and there is nothing 
thereon to indicate that he either saw, signed, or approved 


* 
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them (App. 64) before receiving the goods which he had 
ordered. 

One of the salesmen employed at the Washington branch 
office of petitioner worked on its business with Payne (App. 
34). 

Payne issued orders for petitioner’s products on his, Payne’s 
order forms, not on any order forms prescribed by petitioner 
(App. 42). Payne delivered his orders for petitioner’s prod¬ 
ucts in the District of Columbia to a representative of peti¬ 
tioner connected with petitioner’s Washington branch office 
(App. 43). Paynes orders were transposed in the Washing¬ 
ton branch office of petitioner to petitioner’s form of branch 
office order (App. 26). It must be assumed that when Payne 
ordered anything from petitioner he did so in the manner most 
favorable to himself. It is unreasonable to assume that Payne 
would voluntarily cause delay in the filling of his orders by 
delivering his orders to the Washington branch office instead 
of sending them directly to Philadelphia if the orders, after 
being transposed to petitioner’s forms in the Washington of¬ 
fice, were still subject to confirmation, acceptance and approval 
at Philadelphia, particularly since petitioner’s Wholesale Dis¬ 
tributor Operating Policy (Ex. 5, App. 59) provides in para¬ 
graph (c) that 

“Shipments will be made only upon receipt of a 
bona fide written order from the Wholesale Distrib¬ 
utor or a written confirmation of a verbal order”. 

There is nothing in the contract in force between peti¬ 
tioner and Payne which required acceptance of Payne’s orders 
outside the District. 

The above conclusion is supported by the notation appear¬ 
ing on the typical “sales office order”, which petitioner’s repre¬ 
sentatives at its Washington branch office prepared from 
Payne’s orders, which states “Approved for Branch Office, J. 
Day Torrey” (App. 64). 


r 



With reference to petitioner’s contention that because of 
the statements appearing in Paragraph 3 of the agreed state¬ 
ment of facts in each of the cases at bar which reads that “All 
orders obtained by said District Office are subject to accep¬ 
tance and approval by the principal office in Philadelphia” 
(italics supplied), the Board should have construed said state¬ 
ment to relate to the tax years 1941 and 1942, it is but neces¬ 
sary to quote from the Supreme Court in the case of Compfynia 
General v. Collector, 279 U. S. 306, 310, 73 L.ed. 704, as fol¬ 
lows: 

“* * * The ambiguous phraseology of the stipula- j 
tion failing to disclose precisely how the business -was 
done, we may not speculate as to its actual char- j 
acter. # * * ” 

The Board’s statement that the “orders did not require: ac- 
ceptance without the District before becoming binding” is Sup¬ 
ported by the record. The notation on the typical “sales office 
order” (App. 64) hereinbefore mentioned; a statement of the 
manager of the Washington branch office that when an order 
was received from Payne it “is sent to the factory to fill the 
order” (App. 42); and the interjection of counsel for peti¬ 
tioner wffien the question in this connection was asked on cross 
examination (App. 37) all warrant an inference that the orders 
did not require acceptance without the District before becom¬ 
ing binding. 

It will be noted from a reading of the agreed statements of 
facts that, as observed by the Board (App 17), Paragraph 3 
of each of said statements to the effect that all orders obtained 
by the District office are subject to acceptance and approval 
by the Philadelphia office in Philadelphia does not purporj; to 
relate to conditions in 1941 and 1942. although other parts of 
said statements regarding other matters of facts do (App.;46, 
51, 52). In Paragraph No. 1 of the statements there appear 
the phrase “during the period hereinafter mentioned” and ithe 
word “was”. In Paragraph No. 2 of the statements there 
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appear the phrase “At all times hereinafter mentioned 7 ’ and 
the word “was”. In Paragraph No. 4 there appear the phrase 
“At the times hereinafter mentioned” and the words “did not”, 
“employed”, “was” and “transported”. When the exact and 
apparently careful wording of the agreed statements of facts 
is considered in the light of the interjection on the part of 
counsel for petitioner to the question concerning the right of 
the manager of the Washington branch during 1941 and 1942 
to close any sales (App. 37) it seems reasonable to assume that 
the reason for the wording of Paragraph 3 of the statements 
in the present tense and the interjection of counsel aforemen¬ 
tioned is that the orders did not require any acceptance and 
approval at Philadelphia during those years. 

Moreover after the findings of fact, conclusions of law, 
opinion and decision of the Board were entered in these cases 
petitioner could have filed, but did not file, a motion to cor¬ 
rect or revise the decision of the Board in respect of what it 
now claims to have been an erroneous conclusion under Rule 
15(c) of the Rules of Procedure before the Board, which pro¬ 
vides that: 

“Motions for rehearing, reconsideration, further 
hearing and the like, or to vacate, correct, or revise a 
decision shall be made within fifteen (15) days after 
1 promulgation or entry of the decision.” 

However, having failed to avail itself of the provision of said 
rule, the petitioner now seeks to have this Court supply a fact 
which it failed to supply at the hearing, preferring to take its 
chances on a favorable decision based upon the assumption of 
the existence of a fact, rather than give the Board direct in¬ 
formation as to the facts. It may therefore safely be assumed 
that if the real facts had been shown they would not have 
supported petitioner’s contention. 
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III 


Title to the property sold by petitioner to Payne in 1941 and 1942 
and shipped to Payne by carrier under contract with petitioner 
did not pass from the seller to the buyer without the District 


I 

I 

! 

As found by the Board (App. 12), and as hereinbefore 
stated, the merchandise sold by petitioner to Payne in 1941 
and 1942 was shipped by it to Payne at his place of business ih 
the District of Columbia by a contract carrier operating und^r 
part II of the Interstate Commerce Act (49 U. S. C. A. § 301 [) 
under a contract between petitioner and said contract carried 
Petitioner paid the transportation charges on the shipments 
and was not reimbursed therefor. 


While under the contract between itself and Payne, peti¬ 
tioner agreed to sell its products to Payne “f.o.b. the Battery 
Company’s shipping points as designated from time to time,’’ 
the Board was of opinion that said provision and the provision 
obligating petitioner to pay transportation charges were self^ 
contradictory. In this connection the Board stated (App. 19)j. 
inter alia, that: 


“* * * ‘f.o.b.’ means that the goods are to be de¬ 
livered to the carrier by the seller free of cost to the 
buyer, and the buyer then pays the freight to destina¬ 
tion * * 

j 

Petitioner states that that portion of the above-quotecil 
statement by the Board “is not recognized by the decisions.’’ 
In connection with this matter, it is stated in 46 Am. Jur\, 
i, 188, page 369, that: 


“Where the provision is for delivery f.o.b. at the 
point of shipment, the duty to pay the transportation 
charges is on the buyer. Where, however, the con¬ 
tract provides for delivery f.o.b. at the point of desti¬ 
nation, the seller is obligated to pay the transporta¬ 
tion charges * * 
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Cited in support of the first sentence of the above quotation 
are Lyons Mill. Co. v. Cusimano, 161 La. 19S, 10S So. 414. cit¬ 
ing RCL; Silvers Box Corp. v. Stone , 24S S. W. 1104, citing 
RCL. See also “F.O.B. sale”, 55 C.J., § 189, page 230 and cases 
there cited; American Weekly v. Houston Printing Corp., 
(CCA-5) 134 F.2d 447. 

In the instant cases, petitioner was obligated to pay trans¬ 
portation charges not only under its contract with Payne to 
pay the freight (App. 58, 59), but also under its contract with 
the carrier (App. 49). 

As a matter of fact, to the manager of petitioner’s Washing¬ 
ton branch office -who signed the contract containing the ex¬ 
pression in question, the expression means that “the cus¬ 
tomer pays the transportation when sold f.o.b.” To said man¬ 
ager, when petitioner prepays the freight, it means “F.o.b. 
modified” (App. 41). 

As the Board pointed out, the facts in these cases bring 
them within the exception stated in Rule 5 of Section 19 of 
the Uniform Sales Act, supra, and title did not pass on delivery 
to the carrier unless other facts were present which lead to a 
different conclusion. 

“It is quite true, as a general rule, that title to 
property passes to a vendee when it is ‘delivered by 
a vendor to a carrier f.o.b. The rule applies, how¬ 
ever, only where there is an absence of a different 
intention, for it has always been recognized, by courts 
and legislatures, that where there is a contract to sell 
i specific or ascertained goods, the property in them is 
transferred to the buyer at such time as the parties to 
the contract intend it to be transferred. United States 
v. Hecht, 2 Cir., 11 F. 2d 128, * * In Re Globe 
Varnish Co., (CCA-7, 1940) 114 F. 2d 916, 918. 

And as stated by Williston on Sales (2nd Ed., 1924) Vol. 1, 
page 594: 

“Whether by the terms of the contract the seller is 
i authorized to make a final appropriation of the goods 



to the buyer by delivering them to the carrier at the 
point of shipment, or whether the duty of the seller 
is to deliver the goods at their destination, the risk 
of transportation being upon him, is a question of 
fact. If the contract specifies that one party or the j 
other is to pay the freight, this tends to prove the 
intention of the parties in regard to the matter. If 
the buyer is to pay the freight, it is a reasonable sup¬ 
position that he does so because the goods became his 
at the point of shipment and the carrier is his agent 
in transporting them. On the other hand, if the seller 
is to pay the freight, the inference is equally strong 
that the duty of the seller is to have the goods trans¬ 
ported to their ultimate destination and that the car¬ 
rier is his agent in transporting the goods. Accord¬ 
ingly, if the seller is to pay freight, the presump¬ 
tion is, as stated in rule 5, that the property does not 
pass until the goods have reached their destination.” 

Other facts in the cases, far from leading to a different con¬ 
clusion, support the conclusion that' title did not pass until 
the merchandise was delivered to Payne in the District. One 
of such facts is the fact that the carrier employed was under 
contract to petitioner to deliver the goods. 

The contract between petitioner and the carrier selected ijy 
petitioner to transport the goods to Payne was made in June, 
1938. As hereinbefore stat'd in the counter-statement of tile 
case, said carrier was a contract carrier operating under part 
II of the Interstate Commerce Act (Motor Carrier Act). 

The contract in force between petitioner and Payne durirlg 
the tax years involved was by its terms executed May 23, 1940. 
In petitioner’s distributor operating policy which was made j a 
part of said contract by incorporation therein by reference 
thereto, it was provided, inter alia , that the petitioner “re¬ 
serves the right to make all prepaid shipments by most eco¬ 
nomical carrier, method and routing, and to elect shipping 
point.” 

Apparently exercising the aforementioned right to select 
the carrier, petitioner designated said contract carrier to d£- 
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liver to Payne in the District of Columbia the goods which it 
sold to him during the tax years involved. 

Secton 203 (a) (14) of the Motor Carrier Act of 1935, 49 
Stat. 544 (49 U. S. C. A. § 303) provides that: 

“The term ‘common carrier by motor vehicle’ 
means any person which holds itself out to the gen¬ 
eral public to engage in the transportation by motor 
vehicle in interstate or foreign commerce of passen¬ 
gers or property or any class or classes thereof for 
I compensation, whether over regular or irregular 
routes, except transportation by motor vehicle by an 
express company to the extent that such transporta¬ 
tion has heretofore been subject to chapter 1 of this 
title, to which extent such transportation shall con¬ 
tinue to be considered to be and shall be regulated as 
transportation subject to chapter 1 of this title.” 

Section 203 (a) (15) of the Motor Carrier Act of 1935, as 
amended, 54 Stat. 920, (49 CJ. S. C. A. § 303) provides that: 

“The term ‘contract carrier by motor vehicle’ means 
any person which, under individual contracts or 
! agreements, engages in the transportation (other than 
! transportation referred to in paragraph (14) and the 
exception therein) by motor vehicle of passengers or 
property in interstate or foreign commerce for com¬ 
pensation.” 

Sections 203 (a) (16) and (17) of the Motor Carrier Act of 
1935, 49 Stat. 545, (49 U. S. C. A. S 303) provide respectively 
that: 


“The term ‘motor carrier’ includes both a common 
carrier by motor vehicle and a contract carrier by 
motor vehicle.” 

and that: 

“The term ‘private carrier of property by motor 
vehicle’ means any person not included in the terms 
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‘common carrier by motor vehicle’ or ‘contract carrier 
by motor vehicle’, who 'or which transports in inter¬ 
state or foreign commerce by motor vehicle property 
of which such person is the owner, lessee, or bailee, 
when such transportation is for the purpose of sale, 
lease, rent, or bailment, or in furtherance of any com¬ 
mercial enterprise.” 

Concerning the classification of carrier’s transportation con¬ 
tracts Williston states: 

“The status of the particular carrier has an impor¬ 
tant bearing upon the classification of the transpor¬ 
tation contracts of carriers, for, as will appear heiein- 
after, the legal operation of the contract is largely de¬ 
pendent thereon. It w*as formerly the merest truism 
that there were but tw’o classes of carriers: the pri¬ 
vate carrier and the common or public carrier. In 
certain types of carriage there is now’ developing a 
further classification by subdivision of the private 
carrier category, so far chiefly confined to tw’o classes: 
the *contract carrier,’ carrying on a private contract 
basis for certain shippers, and the ‘private carrier’ 
who carries its owm products or products in which it 
has a property interest. * * (Italics supplied). 1 

The theory underlying the presumption expressed in Rule 
5, Section 19, of the Uniform Sales Act is that when the seller 
pays the freight the carrier is made the agent of the seller, not 
the buyer, in transporting the property. Standard Oil Co. v. 
Johnson, 24 C. 2d 40, 147 P. 2d 577.* Conversely, the general 
rule that delivery to a common carrier by a seller constitutes 
delivery to the buyer is upon the theory that in such case the 
carrier becomes the agent of the buyer in transporting the 
goods. See quotation from Williston on Sales (2d Ed.), p. 594, 
supra. 

In the cases at bar there w’as no contract in force between 
said contract carrier and Payne. Although as hereinbefore 


1 Williston on Contracts, 1936 Edition, Vol. IV, § 1071, page 297S. 


mentioned in its contract with Payne petitioner reserved the 
right to select the carrier, there is nothing in the contract 
which it had made with the contract carrier prior to its con¬ 
tract with Payne to indicate that in entering into the contract 
for transportation of goods, it was acting in behalf of or as 
agent for Payne. As a matter of fact, by its terms the contract 
which petitioner had with the contract carrier was .“a personal 
contract’’ which could not “be assigned without the written 
consent of the other party” to the contract (Exhibit D, App. 
50). 


“A common or public carrier is one who under¬ 
takes as a business, for hire or reward, to carry from 
one place to another the goods of all persons who may 
apply for such carriage, * * Supreme Court of 
Errors of Connecticut. Ace-High Dresses , I?ic., v. 

J. C. Trucking Co., Inc., 122 Conn. 578, 191 A. 538, 

538, quoting from 1 Hutchinson, Carriers (3rd Ed.) 

§§ 47, 48. 

“* * * The private carrier, on the other hand, car¬ 
ries only for persons with whom he has an initial con¬ 
tract. It is optional with him whether he will accept 
or reject any business that is offered to him. * * * 

The fundamental distinction is that the private car¬ 
rier enters into a contract with each of his customers 
and assumes no obligation to carry for any other, 
while the common carrier undertakes to carry for all 
persons indifferently. The one is a contract carrier, 
the other carries without contract other than that 
implied from his public undertaking to carry for all.” 
Ace-High Dresses, Inc., v. J. C. Trucking Co., suprar 

There seems to be no doubt that the contract carrier in¬ 
volved in these cases was, while transporting the goods to 
Payne under its contract with petitioner, a private carrier and 
not a common .carrier. First National Stores v. H. P. Welch 

2 See Motor Haulage Co. v. Mallbie, supra, for a discussion of the distinctions 
between common and contract carriers; First National Stores v. H. P. Welch 
Co., infra; 4 R.C.L. § 8, p. 549; 9 Am. Jur., Carriers, § 10, p. 431. 
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Co., _ Mass. ... , 55 X. E. 2d 200; Motor Haulage Co. v. Mait- 
bie, 293 X. Y. 338, 57 X. E. 2d 41; Thomas v. National Deliv¬ 
ery Ass?i., 24 F. Supp. 171; Beatrice Creamery Co. v. Fisher, 
291 Ill. App. 495, 10 X. E. 2d 220. 

It is submitted that the general rule hereinbefore stalled 
that delivery to a common carrier by a seller constitutes deliv¬ 
ery to the buyer is inapplicable in the cases at bar. The cob- 
tract carrier involved, as do all private carriers when trans¬ 
porting under contract, undertook to transport the goods jin 
question for only one person, and in these cases that persbn 
was the petitioner with whom the contract carrier had an 
initial contract. Therefore, the contract carrier, it is submitted, 
was not the agent of Payne while transporting the goods scjld 
to Payne during the years in question. 

It is believed that the above conclusions are supported by 
the observations of Chairman Eastman of the Interstate Com¬ 
merce Commission in his concurring opinion in Keystone 
Transportation Company Contract Carrier Application, I. C- 
C. Reports, 19 M. C. C. 475, 497: 


“Contract carriers are not engaged in a public busi¬ 
ness, they are under no similar obligations, and the 
general public cannot look to them as its transporta¬ 
tion servants. The act. however, recognizes that there j 
is a-legitimate purpose which they can serve in meet¬ 
ing a real need which the common carriers are unable 
* to meet, and it gives them a definite legal status ac¬ 
cordingly. At the same time it recognizes that if their 
operations encroach beyond that purpose and that 
need, the ability of the common carriers to furnish 
adequate and efficient service to the general public 
will be endangered. As is indicated in the main re¬ 
port. this is the underlying reason for the regulation 
■which the Act imposes upon this essentially private 
business of contract carriage. 

“It becomes necessary, therefore, to determine what 
is the legitimate purpose which contract carriers of 
property can serve and which lies beyond the ability 

i 

i 

I 
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of common carriers. It is, I submit, to furnish a 
specialized and individual service which is required 
by the peculiar needs of a particular shipper and 
which a common carrier, because of the character of 
its obligations to the general public, could not well 
undertake to supply. In general, such needs arise 
where the commercial or industrial operations of the 
shipper are such that the transportation in question 
must be closely integrated therewith and made, in 
effect, a subordinate and interlocking part of the 
whole undertaking. * * *” 

See also E. M. Holmes, et al., Contract Carrier Application, 
I. C. C. Reports, S M. C. C. 391, 393. 

In its brief petitioner contends that the “Provision that Risk 
in Transit is on Buyer is Persuasive Evidence that Title is in 
Plim Also” (Pet. brief p. 22), and says that “The Board held 
that the title to the property was in the petitioner until it 
reached the District of Columbia”; that “If this be so, how* can 
it be reconciled with the express statement that the risk in 
transit is on the buyer?”; that “Suppose the merchandise had 
been lost or damaged in shipment, could it be said that the 
buyer was responsible for the same, although the property be¬ 
longed to the seller?” and that “This apparent contradition 
(sic) is the direct result of the Board’s failure to give full effect 
to the provision regarding risk in transit.” (Pet. brief p. 23). 

In Williston on Contracts, 1936 Ed., Volume Four, § 963, p. 
2674, it is stated that: 

“Risk may by agreement be separated from owner¬ 
ship. Risk of loss or deterioration is a natural inci¬ 
dent of ownership, but there is no rule of law ivhich 
prevents one who is not the owner from agreeing to 
bear the risk. He thereby virtually becomes an in¬ 
surer of goods which he does not owm. It may be a 
proper interpretation of a bargain that risk is to be 
assumed by one party or the other, even though it is 
not so expressed in terms. For instance, if it is agreed 
that one party or the other shall insure the goods, it 
seems a necessary inference that the parties intended 



the risk to be borne by this party. It is perhaps more 
common for the buyer to assume the risk, although 
the property may not have passed to him, than it is 
for the seller to retain the risk though the property 
has passed from him, but it is obvious that the latter 
arrangement is possible. Opposite views have been 
expressed in regard to the inference to be drawn as 
to the transfer of the property in the goods when the 
contract is silent on the point, but makes express pro¬ 
vision in regard to the risk. Blackburn, J., said: ‘If 
you * * * show that the risk attached to one person or 
the other it is a very strong argument for showing 
that the property was meant to be in him/ On the 
other hand, exactly the opposite inference was sug¬ 
gested in the Supreme Court of the United States: 
‘It needs no agreement that the buyer shall take the 
risk, if it is intended the ownership shall pass to him. 
Hence the stipulation that the cotton should be at 
the risk of Lobdell (the buyer) after the date of the 
contract, instead of showing an intention of the par¬ 
ties that the right of property should pass to him 
seems rather to indicate a purpose that the owmer- 
ship should remain unchanged. Else why introduce 
a provision totally unnecessary?’ The inference sug¬ 
gested by the English judge seems the sounder. Mer¬ 
cantile contracts are drawn briefly, and provision is 
frequently made only for the matters which strike 
the parties as important. Where goods are shipped 
from a distance the question of risk naturally occurs 
to prudent business men as desirable to settle in the 
agreement. The more abstract question when the 
property in the goods passes is much less likely to 
occur to them. An agreement that risk shall pass to 
the buyer is. therefore, not justly interpreted as an 
agreement that the property shall remain in the 
seller, but rather as evidence that the property was 
intended to pass. It must be admitted that the ques¬ 
tion is one of fact in each case, and that the argument 
here suggested is more appropriate to a brief mer¬ 
cantile contract prepared by the parties than to an 
elaborate agreement based on legal advice.” (Italics 
supplied). 
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It is submitted that the provision in the contract between 
petitioner and Payne whereby it was agreed that petitioner 
would assume no responsibility for shortages, breakage or dam¬ 
age is of little or no value in determining the question of the 
passage of title in the cases at bar because of the provisions of 
Paragraph 8 of the hauling contract between petitioner and 
Love. In the contract between petitioner and Love it was pro¬ 
vided among other things that neither party should be re¬ 
sponsible for delays, failure or omissions due to any cause be¬ 
yond its control, not due to its own negligence, including fires, 
etc. If, as petitioner contends, title to the goods shipped passed 
to Payne upon delivery to the carrier then petitioner having 
departed wuth title to the goods certainly would have had no 
legal right to agree, for example, that Love was not responsible 
for a “failure” to deliver the goods to Payne because of “fires” 
beyond Love’s control and not due to his negligence. 

Although Payne in his contract with petitioner agreed that 
petitioner might have the right to select the carrier, there is 
nothing in that contract to even intimate that Payne author¬ 
ized petitioner to limit by contract any claims he might have 
against the carrier selected by petitioner for loss or damage to 
the goods shipped. The fact that petitioner apparently 
deemed itself to be possessed of the capacity to contract with 
respect to liability of the carrier in transporting the goods is 
evidence that it believed itself possessed of some proprietary 
interest in the goods while the same were in transit. Cf. Bea- 
trace Creamery Co. v. Fisher , supra; Lincoln Drug Co. v. Har¬ 
man, _Neb. 19 N. W. 2d 566. 

It is submitted that under the circumstances of the cases at 
bar title to the goods sold by the petitioner to Payne in 1941 
and 1942 and shipped to Payne by carrier under contract with 
petitioner did not pass from the seller to the buyer without 
the District. The rule that title to property passes to a vendee 
when it is delivered by the vendor to a carrier f.o.b. applies 
only where there is an absence of a different intention. In Re 
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Globe Varnish Co., supra. In the cases at bar there is strong 
evidence of a different intention. It is submitted that under 
the facts of these cases the presumption stated in Sec. 19. Rule 
5, of the Uniform Sales Act, supra, comes into operation and 
title to the goods sold remained in petitioner until the same 
were delivered to Payne at his place of business in the District 
of Columbia. 


The income derived from the sales in controversy was from 
District of Columbia sources 

1 

A. Statutory Construction 

i 

As originally enacted, and as amended by the Act of June; 
22, 1942, 5b Stat. 376, Sec. 2(b) (Pet. brief, p. 4) levied taxes 
on the '‘taxable income from District of Columbia sources of^ 
every corporation, whether domestic or foreign,” except thosej 
expresssly exempted by other provisions of the Act. 

In Eastman Kodak Co. v. District of Columbia, 76 U. S. 
App. D. C. 339, 131 F.2d 347, the income in controversy was 
admittedly “from sales in the District of Columbia” and for; 
that reason the decision in that case is of little aid in solving 1 
the question involved in the cases at bar, except for the cases 
cited by the Court in support of the statement concerning the | 
geographical source of income from the sale of personal prop-! 
erty. . J 

In that case, which involved income taxes for 1939, this 
Court stated among other things, that (p. 340): 

i 

i 

“* * *. It has been consistently held that, unless a 
different legislative intention appears, the geograph¬ 
ical ‘source’ of income from the manufacture and sale, 
or purchase and sale, of goods is in the jurisdiction 
where the sale is made. Congress must be assumed to 
have written the District Revenue Act in the light of 
the authorities. Moreover, the District business priv- 


i 

i 

i 

; 

I 
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ilegc tax, which the present income tax supplants, 
was measured solely by gross receipts from District 
sales.” 

! As authority for its quoted statement concerning the geo¬ 
graphical source of income, this Court cited the cases of Com- 
pania General v. Collector of Internal Revenue, 279 U. S. 306; 
Tootal Broadhurst Lee Co. v. Commissioner of Internal Rev¬ 
enue, 30 F.2d 239; Billwiller’s Estate v. Commissioner, 31 F.2d 
2S6, cert. den. 279 U. S. 866; Commissioner of Internal Rev¬ 
enue v. East Coast Oil Co., 85 F.2d 322, cert. den. 299 U. S. 
60S. 

Under Section 29(a), supra, of the District Act, the Assessor 
is required to “apply as far as practicable the administrative 
and judicial interpretations of the Federal income-tax law so 
that computations of income for purposes of this title shall 
be, as nearly as practicable, identical with the calculations re¬ 
quired for Federal income-tax purposes.” 

The word “sources” as it originally appeared in Section 2(b) 
of the District Act was not defined. Neither was the word 
“sources” defined in the Federal income tax laws of 1916, 1917 
and 1918. The Federal Act of 1916, Section 10 (39 Stat. 765) 
provided: 

“* * * and a * * * tax shall be levied, assessed, col¬ 
lected, and paid annually upon the total net income 
received in the preceding calendar year from all 
sources within the United States by every corpora¬ 
tion, * * * organized, authorized, or existing under 
the laws of any foreign country, * * * w’hose net in¬ 
come is taxable under this title:” 

The Federal Act of 1917, Section 1206 (40 Stat. 333), is 
practically a reenactment of Section 10 of the Revenue Act 
of 1916. supra. The Federal Act of 191S, Section 233 (40 Stat. 
1077), provided that: 

“(b) In the case of a foreign corporation gross 
income includes only the gross income from sources 
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within the United States, * * * and including all 
amounts received (although paid under a contract for 
the sale of goods or otherwise) representing profits on 
the manufacture and disposition of goods within the 
United States.” 


The 1921 Federal Revenue Act continued the theory of tak¬ 
ing foreign corporations with respect to income from “sources 
within the United States”, but it also defined (a) what should 
be included in that term, (b) what should not be included i(i 
the term, and (c) provided for a combination type of income 
described as “income derived from sources partly within and 
partly without the United States.” (Section 217, 42 Stat. 243). 
According to Mertens (Law of Federal Income Taxatioii, 
(1943 Ed.) Vol. 8, Section 45.27, page 288), the 1921 Adt 
“served as the foundation, with slight variations, for the pro¬ 
visions controlling the taxation of non-residents, until, * * F 
the 1936 Act made the structural changes later embodied ip 
the Code.” This Court pointed out in the Eastman case thalt 
“There is nothing in the District law w r hich even remotely 
resembles the quoted language of Section 119(e) of the Inter¬ 
nal Revenue Code.” Because of the structural changes ap¬ 
pearing in the 1936 and subsequent Federal Revenue Acts, it 
is believed that none of these later acts nor the administrative 
and judicial decisions under said acts is very helpful in deter¬ 
mining the question under consideration. 

The word “sources” as used in the Federal Revenue Acts of 
1916, 1917 and 191S is used in a manner similar to the manner 
in which it is used in Section 2(b) of the District Act as orig¬ 
inally enacted. The wmrd was also used in the Philippinp 
income tax statute which was involved in the Compania Gen¬ 
eral case, supra. 

In the Compania General case, supra , which was apparently 
the only case in which the question of the geographical soured 
of income from the sale of personal property has been con¬ 
sidered by the Supreme Court, the taxpayer was a Spanish 
corporation licensed to do business in the Philippine Islands 
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and there maintained its principal office and did most of its 
business. The Company owned various sugar and oil mills and 
tobacco factories and was engaged in the business of buying, 
selling and exporting such products in the Islands. The com¬ 
pany, acting through its Philippine branch, exported from 
the Philippine branch to the United States, from time to time 
during 1922, products w’hich it had manufactured or pur¬ 
chased in the Philippine Islands. It was stipulated that the 
merchandise “* * * was sold in the United States by the agency 
therein of the plaintiff’s Philippine branch, the sale being 
subject to confirmation and absolute control as to price and 
Other terms and conditions thereof, by the plaintiff’s Philip¬ 
pine branch; * * The question for determination by the 
Court was whether or not the income derived from the sales 
so made was taxable under Section 10 of the Philippine in¬ 
come tax law (Act 2833, March 7, 1919, as amended by Act 
2926, March 20, 1920) which imposed a tax upon income re¬ 
ceived from sources within the Philippine Islands by foreign 
corporations doing business therein. 

In its opinion, the Court pointed out that (p. 30S): 

“Petitioner insists that, as the stipulation recites 
that the merchandise was ‘sold’ in the United States, 
the profit derived from the sales was not from sources 
within the Philippine Islands and was, therefore, not 
subject to the tax. * * *” 

but the Court went on to say that (p. 309): 

“While the stipulation states that the merchandise 
was ‘sold’ in the United States by petitioner’s agency 
there, this statement cannot be taken without quali¬ 
fication ; it must be read with the limitation immedi¬ 
ately following, that such sales were ‘subject to con¬ 
firmation and absolute control as to price and other 
terms and conditions’ by petitioner’s Philippine 
branch. It does not appear whether the confirmation 
was, in each case, given by the Philippine branch 
direct to the buyer or was otherwise the final act con- 



31 


summating the sales within the Philippine Islands, 
or whether, as the trial court and petitioner seem to 
have assumed, it was a mere approval or ratification 
of the negotiations had by petitioner’s American 
agent, and authority tp him to confirm or otherwise 
complete the sales in the United States. Certainly, 
if the former, the final acts of petitioner making ef¬ 
fective the sales, which were the sources of the profit, 
took place in the Philippine Islands as an incident to 
and part of its business conducted there. * * *.” 

and then the Court stated that (p. 309): 

“If, in fact, the sales were thus made in the Philip¬ 
pine Islands, we think it unimportant whether the 
merchandise sold was exported before or after its sale; 
it could not be seriously contended, and indeed peti¬ 
tioner does not contend, that a profit derived from 
such transactions would not be subject to the tax. 

For, in such a case, the entire transaction resulting in 
a profit, with the exception of the negotiations in the 
United States preceding the sale, would have taken 
place in the Philippines. Instead, petitioner asks us 
to construe the stipulation so a? to bring it within the 
ruling of the Attorney General applied to a state of 
facts where every act effecting the sale took place out¬ 
side the taxing jurisdiction. * * (Italics supplied). 

i 

Thus it will be seen from the above quotations that the 
Court held that if the confirmation of the sales was given b^ 
the Philippine branch direct to the buyer or was otherwis^ 
the final act consummating the sales within the Philippine 
Islands, the income from such sales was income from sources 
within the Philippine Islands. 

It is significant, we believe, that the Supreme Court thoughf 
it “unimportant whether the merchandise sold was exported 
before or after its sale” for the following reasons: To speak of 
property having been “sold” necesarily implies that there ha^ 
been a “sale” of the property, and, as stated in 46 Am. Jurj 
§ 2, page 198: 


I 

i 

i 

! 

i 
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“The term ‘sale/ in its largest sense, may include 
every agreement for the transferring of ownership, 
whether immediate or to be completed afterward. 
Thus, it has been said that a sale is a contract for 
transfer of property from one person to another for 
a valuable consideration. However, although the 
term ‘sale’ may be used to signify a mere contract 
to sell, in strictness it denotes an actual transfer of 
property. Strictly, to constitute a sale, the parties 
must intend to transfer the immediate ownership in 
some specific thing. * * *. It has been said that under 
the Uniform Sales Act ‘a sale’ implies and involves 
passing of title. * * *” 

Thus, it would seem that the Supreme Court used the term 
“sold’’ in its largest sense because if in the Compania case 
“the merchandise sold was exported before * * * its sale,” in 
a strict sense it w*ould have been exported before title to the 
merchandise passed from the seller to the buyer. 

If the foregoing analysis be correct, then it would seem that 
to the Supreme Court the fact of where title to goods sold 
passes from the seller to the buyer is unimportant and that 
the real question to be resolved in determining the geograph¬ 
ical source of income is to ascertain that place where the final 
acts consummating and making effective the sales take place, 
and that such place is the geographical source of income de¬ 
rived from the sale of personal property. 

The foregoing statement of what we believe to have been 
the ruling of the Supreme Court in the Compania General case 
would appear to be the correct interpretation of that case in 
view of what the Supreme Court had already stated in the 
case of Norjolk & Western Ry. Co. v. Sims, 191 U. S. 441, 447. 
That case involved the question of whether or not Sears, Roe¬ 
buck & Company could constitutionally be required to take 
out a license and pay a tax under a statute of North Carolina 
which provided that: 

“Every manufacturer of sewing machines, and 
every person or persons or corporation engaged in 
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the business of selling the same in this state, shall, 
before selling or offering for sale any such machine, 
pay to the state treasurer, a tax of $350, and obtain 
a license, which shall operate for one year from the 
date of the issue.” 

Sears, Roebuck, and Company of the City of Chicago were 
manufacturers and dealers in sewing machines at Chicago, 
Illinois. A resident of North Carolina sent an order by mail 
to Sears for a sewdng machine which was shipped by the Com¬ 
pany as railroad freight from Chicago to her in North Caro¬ 
lina, the railway company at Chicago issuing a through bill 
of lading therefor under which the sewing machine was to be 
delivered to the purchaser on surrender of the bill of lading 
and payment of freight charges of the delivering carrier. The 
bill of lading was sent by Sears by express, c.o.d., to the ex¬ 
press agent in North Carolina, who received from the pur¬ 
chaser the price of the sewing machine, and delivered the hill 
of lading to her. The purchaser having paid the purchase price 
presented the bill of lading to the station agent, tendered the 
freight charges and demanded the delivery of the sewing ma¬ 
chine. The railway company w~as willing and would have 
delivered the same had not the sheriff and ex officio tax col¬ 
lector of the North Carolina county involved insisted that 
Sears could not' sell the machine to the purchaser wdthout 
paying the license tax and forbade delivery of the machine 
until the tax was paid, and thereupon levied upon the machine 
for such tax. The sheriff also insisted that the railway com¬ 
pany w T ould, by delivering the machine, be acting as agent of 
Sears Company and would be liable for prosecution for mis¬ 
demeanor and aiding and abetting them in an unlawful sale 
of the sewing machine. The Supreme Court of North Carolina 
found that Sears was indebted to the state for the license tax; 
that the levy upon the machine was lawful and valid and the 
sheriff was ordered to sell the machine and apply the proceeds 
to the payment of the tax. The Supreme Court of the United 
States reversed the judgment of the Supreme Court of North 
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Carolina. In the course of its opinion, the Supreme Court 
stated (p. 447): 

‘'While it may be entirely true that the property in 
the thing sold does not pass under aCO. D. consign¬ 
ment until delivery of the goods and payment to the 
carrier, and hence it may be said that the sale is not 
completed until then, yet, as matter of fact, the bar¬ 
gain is made, and the contract of sale completed as 
such, when the order is received in Chicago, and the 
machine shipped in pursuance thereof. 

“A sale really consists of two separate and distinct 
elements: first, a contract of sale, which is completed 
w’hen the offer is made and accepted; and, second, a 
delivery of the property which may precede, be ac¬ 
companied by, or follow the payment of the price, as 
may have been agreed upon between the parties. The 
substance of the sale is the agreement to sell, and its 
' acceptance. * * (Italics supplied). 

and went on to say that (p. 450): 

“* * * The sewing machine was made and sold in 
another state, shipped to North Carolina in its orig¬ 
inal package for delivery to the consignee upon pay¬ 
ment of its price. It had never become commingled 
with the general mass of property within the state. 
While technically the title of the machine may not 
have passed until the price was paid, the sale was ac¬ 
tually made in Chicago, and the fact that the price 
was to be collected in North Carolina is too slender a 
thread upon which to hang an exemption of the 
transaction from a rule which would otherwise declare 
the tax to be an interference with interstate com¬ 
merce.’' 

The Norfolk and Western Ry. case is cited to show that the 
Supreme Court has apparently never considered technical 
rules concerning the passage of title to property to be the pri¬ 
mary test for liability under revenue statutes. 



The opinion of the Supreme Court in the Compania Gen¬ 
eral case, supra, would seem to limit the question of the geol 
graphical source of income derived from the sale of personal 
property to a determination of the place where the contract 
was completed or made effective and to support the theory 
that such place is the source of income from the sale. 

However, in the case of Commissioner v. East Coast Oil Co.j 
supra, the Fifth Circuit Court of Appeals held that no profit} 
resulted from the mere execution of contracts; that the profit} 
was earned when and w*here title to the goods passed from thej 
seller to the buyer (in Mexico) and that the collection of the 
price in the United States w r as incidental. 

The East Coast Oil Co. case arose under the Revenue Acts 
of 1918 and 1921. The taxpayer w’as a Mexican corporation} 
dealing in crude oil and having agents in the United Stated 
for the negotiations of sales thereof. The profits sought to 
taxed arose from sales of oil to parties in the United Stated 
through these agents, under contracts for future delivery, pay-} 
ment to be made to the company’s agent in the United Stated 
after delivery. Some of the contracts provided for delivery! 
f.o.b., other for delivery c.i.f. All the oil sold was produced! 
in Mexico, a part was produced by the company and thd 
balance purchased by it. All the oil was delivered to oceanj 
carriers at the company's wharf in Tampico, Mexico. The! 
c.i.f. contracts provided for ultimate delivery at points in the! 
United States. The contract stipulated that the oil should be} 
merchantable and meet certain specifications. The contracts! 
contained a provision that the oil should be inspected, tested} 
and gauged by representatives of both parties at the place of} 
delivery. 

The Commissioner, relying upon the Compania General 
case, contended that as the sales were negotiated in the United 
States and payments were made here, the income was derived 

from sources wdthin the United States. The court held that; 

* 1 
the decision in the Compania case did not support the Com-! 

missioner’s position. The court held that under either form of ; 
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contract (f.o.b. or c.i.f.) title to the goods passed from the 
seller to the buyer on delivery of the goods to the carrier and 
that delivery to the buyer of the bill of lading or other docu¬ 
ments essential to show the sale and that the provisions for 
inspection and gauging did not take the contracts out of the 
“general rule.” In its opinion, the Court stated, inter alia, 
that (p. 323): 

“In this case the important question is when and 
where were the profits earned. The company is a 
Mexican corporation, necessarily domiciled in that 
country. The property sold was produced in Mexico. 

The contracts provided for firm sales. No profit re¬ 
sulted from the mere execution of the contracts. The 
oil was delivered to the buyer in Mexico. The title 
passed to the buyer in Mexico. When title passed the 
profit was earned in Mexico. Collection of the price 
in the United States was incidental and did not earn 
the profit.” 

1 The Supreme Court denied certiorari in the East Coast Oil 
Co. case in 299 U. S. 60S and the case was cited by this court in 
Askania Werke, A. G., v. Helvering, 96 F.2d 717, 71S, as well 
as in the Eastman case, supra. 

Neither Tootal Broadhurst Lee Co. v. Commissioner of In¬ 
ternal Revenue, supra, nor Billwiller’s Estate v. Commissioner, 
supra, both of which, as was hereinbefore stated, were cited by 
this Cour* in the Eastman case, are of any value in the cases 
at bar because in each of those cases it appears to have been 
assumed .that the sales were made in the United States. 

Under Section 2(b) as originally enacted and following the 
situs of sale theory of the Compania case, it would appear that 
the entire profit from sales of personal property was derived 
from the place where the last act making effective the contract 
of sale takes place, regardless of the place of delivery or of the 
place where the title passes from the seller to the buyer. 

Thus, in the case of the tax for 1941 (the amendment of 
1942 was effective for tax years after December 31, 1941) the 
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tax should be upheld if upon the facts the sale was made in tbe 
District of Columbia within the doctrine of the Compapia 
case, supra, or if the title to the goods sold passed within the 
District of Columbia on the theory of the East Coast Oil case, 
supra. 

The Board was of opinion that the amendment of 1942 did 
not justify a ruling as to petitioner’s 1942 tax liability differ¬ 
ent from that applicable to that for 1941. We submit that the 
Board’s opinion in that respect was correct. 

; 

After the amendment of 1942, Section 2(b), supra, still 
taxed “the taxable income from District of Columbia sources” 
of every corporation, but provided among odier things, thjat 
“income derived from the procurement of orders for the sale 
of personal propeity * * * where such orders require acceptance 
without the District before becoming binding on the pur¬ 
chaser and seller and title to such property passes from the 
seller to the purchaser wiihout the District is not from Dis¬ 
trict of Columbia sources.” (Italics supplied). It will be ob¬ 
served that the two prerequisites of the proviso are worded !in 
the conjunctive. Thus, under the plain language of the pro¬ 
viso, both prerequisites are necessary in order to bring it into 
effect,'viz., the orders must have been accepted without the 
District (apparently under the theory of the Campania cash), 
and title to the goods must have passed outside the District 
(apparently under the theory of the East Coast Oil case). 

The above construction of the amendment is not repugnaht 
to Section 2(b). If under the amendment the orders must be 
accepted without the District and title to the goods must p^ss 
outside the District in order for the income from sales of per¬ 
sonal property to be income not from District sources, tljis 
proviso of the amendment would appear to be wholly con¬ 
sistent with both the Campania and the East Coast Oil cas^s. 
If the orders were the final acts which made effective the salbs 
involved and such final acts took place in the District the 
income from such sales is properly taxable as income frojm 
District of Columbia sources under the theory of the Com- 

i 

| 

i 

i 
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pania case regardless of where title to the property passes. If, 
on the other hand, title to the goods passed within the District 
the income from the sales of the goods sold is from District of 
Columbia sources under the East Coast Oil case regardless of 
where the sale w*as made, speaking in a broad sense. 

Petitioner appears to place the same construction upon the 
amendment of 1942 for in the caption to the first subdivision 
of its argument it is stated that “Proceeds from Sales Consti¬ 
tute Gross Income from District Sources Within the Meaning 
of the District of Columbia Income Tax Act When Sales are 
Made in the District or Title Passes in the District” (italics 
supplied), although petitioner also says that “Proceeds from 
sale of personal property constitute taxable income within the 
purview of the Act when title to the subject matter of said 
sales passes wdthin the District.” 

The language of the amendment is plain and unambiguous 
and one of the cardinal principals of statutory construction is. 
as expressed by Chief Justice Marshall in Kirk, et al. v. Smith, 
22 U. S. 81, 88, 9 Wheat. 241, 272, that:* 

“Where the language of the legislature is clear, 
courts cannot be permitted to assume an intention 
repugnant to that language, because it imports what 
they think unreasonable; but words are not to be 
forced out of their natural meaning, to produce what 
is unreasonable, if not absurd.” 

and as expressed by this Court in Hengesbach v. Hengesbach, 
73 App. D. C. 1, 2, 114 F.2d 845: 

“* # * Where the language of a statute is plain 
there is nothing to construe. To give it a meaning dif¬ 
ferent from that expressed by its plain language 
would be judicial legislation.” 

See also McGowen v. United States, 70 App. D. C. 268, 105 
F.2d 791, cert. den. 308 U. S. 552. 

Even though it is the duty of the courts to give effect to the 
legislative intent, Read v. United States, 55 App. D. C-. 43, 299 
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F. 918, cert. den. 267 U. S. 598; Janof v. Newsom, 60 App. Dj 
C. 291, 53 F.2d 149; Herder v. Helvering, 70 App. D. C. 287j 
106 F.2d 153, cert. den. SOS U. S. 617, the courts will not resort) 
to legislative history in construing a statute which is unam^ 
biguous. Red Canyon Sheep Co. v. Ickes, 69 App. D. C. 27, 9^ 
F.2d 308. 

Conjunctive and disjunctive words in a statute must bej 
given their normal meaning unless such a construction renders 

j 

the provision in question repugnant to other provisions of the, 
statute. Gay Union Corp. v. Wallace, 71 App. D. C. 3S2, 112; 
F.2d 192, cert. den. 310 U. S. 647. | 

But assuming arguendo that the statute in question is am-j 
biguous and therefore resort to the legislative history of thej 
amendment is necessary and proper in order to ascertain thej 
intent of Congress, there is reason to believe that the languagej 
used w*as the language intended. In introducing the amend-! 
ment, Mr. Randolph, Chairman of the House District Com¬ 
mittee, stated: 

“* * * the present District of Columbia income tax 
levies a tax upon incomes from District of Columbia 
sources of domestic and foreign corporations, and re¬ 
quires every corporation engaged in business or com- 
. mercial activity in the District to obtain a license to 
do so. It is the purpose of this legislation to exempt 
from the tax income from the sale of personal prop¬ 
erty where orders therefor require acceptance without 
the District before becoming binding on the purchaser 
and seller and title to such property passes from the 
seller to the purchaser without the District, and to 
exempt from the licensing provisions of the act cor¬ 
porations w’hich merely obtain orders for the sale of 
personal property by telephone, mail, or personal 
solicitation by salesmen in the District where such 
orders require acceptance without the District and 
title passes without the District. * * (Italics sup¬ 
plied). 3 

i 
! 

I 

i 
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The conjunctive is used in the report of the Committee on 
the District of Columbia which accompanied the bill (Report 
Xo. 2046 to accompany H. R. 6953, 77th Congress, 2d Session). 

The proviso was also stated in the conjunctive in the report 
of the Senate Committee on the District of Columbia (Report 
Xc. 14S0 to accompany H. R. 6953, 77th Congress, 2d Session). 

In a letter from the Corporation Counsel of the District of 
Columbia which appears in the Congressional Record (88th 
Cong. Record, Part 3, page 3729, and 88th Cong. Record, Part 
4, page 5214) with reference to the amendment it w*as stated, 
inter alia, that: 

“Foreign corporations which merely obtain orders 
for the sale of personal property from persons in the 
District by telephone, mail, or personal solicitation 
(which orders are accepted without the District) 
w’ould not be subject to the tax unless delivery is 
made into the District in some manner w’hereby title 
i to the goods passes in the District. Generally title 
would pass in the District in cases where delivery is 
made into the District in the delivery equipment of 
the seller, or c.o.d., or draft with bill of lading at¬ 
tached. In substantially all cases w’here sales are 
made by corporations not engaged in business in the 
District the parties can arrange for delivery in a man¬ 
ner w’hereby title wdll pass wdthout the District, thus 
relieving the seller of the District income tax.” . 
(Italics supplied). 

In its opinion in the cases at bar, the Board stated that 
“two of the conditions necessary to bring this proviso into 
operation w'ere absent. The orders did not require acceptance 
without the District before becoming binding, and title to 
the property did not pass from the seller to the purchaser 
without the District.” The Board also found as a fact that 
title to the goods shipped by petitioner by contract carrier to 
Payne during the years 1941 and 1942 passed to Payne in the 
^strict of Columbia (App. 12). 



(X)NCLUSIOX 


Petitioner had an office in the District of Columbia during 
all of 1941 and 1942. It employed salesmen who solicited 
orders from District of Columbia sources. The orders for the 
sales in question were received and accepted by the petitioner 
at its Washington branch office and the sales were made to a 
District of Columbia purchaser. Petitioner was engaged in 
business in the District in 1941 and 1942 and admittedly re¬ 
ceived taxable income from District of Columbia sources dqr- 
ing those years within the meaning of Section 2(b) of the Dis¬ 
trict of Columbia Income Tax Act (App. 48, 53). 

As this Court observed in the Eastman case, supra, ‘Tew 
tangible goods are produced in the District of Columbia. 
Though Congress may prefer to work both sides of the street, 
it may recognize the fact that the District street has only ohe 
side.” In the cases at bar the property in question was not 
produced in the District. If the sales in question did not result 
in taxable income within the meaning of Section 2(b) of the 
District Income Tax Act, as amended, then the District street 
would not even have the “one side” to which this Court re¬ 
ferred in the Eastman case. 

It is respectfully submitted that the income from the sal^s 
in question was, as the Board of Tax Appeals held, properly 
taxable under the District of Columbia Income Tax Act. The 
Board’s findings of fact, conclusions of law, opinion and de¬ 
cision were in all respects correct and should be affirmed. 


Vernon E. West 
Corporation Counsel, D. C. 
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